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THE WASHINGTON TEAGEDY. 


INTRODUCTION. 


On the afternoon of S/ocay, February 27th, the city of Washington was suddenly thrown 
into a state of intense excitement on learning that Philip Barton Key, Esq., United States Dis¬ 
trict Attorney, had been shot by the Honorable Daniel E. Sickles, Member of Congress from 
the Third District of New York. 

The cause of the terrible affair was the discovery of a criminal intercourse between Mrs. 
Sickles and Mr. Key. During the whole of the session of Congress just terminated, he had been 
a constant visitor at the house, opposite the President’s Square, was frequently by her side in 
society, and availed himself of every opportunity which would enable him to enjoy her 


« 


presence. 


Their intimacy was, at first, apparently of that nature which would result from the absence 
of guilt, and so free from any suspicious circumstances, and withal so open to public observa¬ 
tion, that Key always received a warm welcome from Mr. Sickles, was regarded by him as a 
personal friend, and not a thought was entertained by him that the relations between the 
guilty pair were not the mere expression on her part of a girlish love of admiration, and of the 
vanity arising from a sense of power over a man of fine presence, graceful address, and a cer¬ 
tain local renown in the District for high spirit, talent, and gallantry. 

In the interval of the Congressional recess, Mr. Key made a visit to the Northern watering 
places, and on several occasions was a guest at their house, still without exciting any suspicion 
of impropriety in the mind of Mr. Sickles, although the social world of Washington,—always as 
quick to relish the details of private scandal, as it is lax in its judgment of the guilty—had 
already caught the drift of their intercourse and was busy with their names. 

On the re-assembling of Congress, Mr. Key became more attentive than ever; and scarcely a 
day passed after the return of Mrs. Sickles to Washington, on which his tall figure, his white 
riding-cap, well-trimmed moustache, and iron-grey horse, might not have been seen, after the 
departure of Mr. Sickles for the Capitol, two or three times in the course of a morning, on tho 
circuit of the President’s Square, or at the door of her house. 

Until Friday, the 25th inst., nothing had occurred to Mr. Sickles to make the matter of his 
wife’s relations with Mr. Key, more than ordinarily prominent in his mind. So far w r as he, 
indeed, from manifesting anything like suspicion, that on Wednesday Mr. Key escorted Mrs. S. 
on Pennsylvania Avenue, and on Thursday evening, as was their custom every fortnight, Mr. 
and Mrs. Sickles entertained a large party at dinner. On these occasions Mr. Key, and his 
brother-in-law and sister, lion. George H. Pendleton and lady, were, however, present. On the 
following day (Friday), Mr. Sickles received an anonymous letter, stating that his wife was in 
the habit of meeting Mr. P. Barton Key at a house on Fifteenth street, in the negro neighbor¬ 
hood. Through a friend he ascertained that Mr. Key had rented a house in that vicinity, and 
was in the habit of there meeting a lady, whose dress and appearance corresponded with that 
of Mrs. Sickles. 

Possessed of these facts, Mr. S. on Saturday evening confronted his wife with his terrible 
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suspicion. At first she strongly denied her guilt; but when asked by her husband whether on 
the previous Wednesday afternoon she had not entered the house on Fifteenth street in a cer¬ 
tain particular dress, she was overcome by her feelings, and exclaiming, “I am betrayed and 
lost,” swooned away. On recovering her senses she made a full confession of her guilt in 
writing, from which it appeared that the criminal intercourse had been going on since May, 
1858, sometimes under the roof of her husband, and at other times at the rendezvous above 
named. 

It is not our place to describe the harrowing scene which must have ensued between the 
injured husband and the recreant wife, but is easy to imagine the desperation of a man already 
almost frenzied, on seeing the cause of his misery pass opposite the window of his wife’s room, 
as did Key on the following day (Sunday), and with gay audacity wave his handkerchief—the 
usual signal for an assignation. 

Mr. S. F. Butterworth of New York, an intimate friend of Mr. Sickles, having been sent for, 
was at the time in his house, but after some considerable conversation on the subject, left the 
premises and proceeded towards the Avenue. He had not gone far before he encountered 
Mr. Key, with whom he exchanged the usual salutations of the day, and then turned to leave 
him, but had walked only a short distance, when he heard Mr. Sickles, who in the meantime had 
advanced upon them from the direction of his residence, exclaim in a loud voice, “ Key, you 
scoundrel, you have dishonored my home; you must die!” 

. Key instantly raised his hand to his breast as if to grasp a weapon, when Sickles drew a pistol 
from a pocket in the 6kirt of his overcoat, behind, and fired. The shot took effect in the groin. 
Key then grappled with Mr. S., but after a momentary struggle they became disengaged, and 
the former retreated backward up Sixteenth street; Mr. Sickles followed, and when within ten 
feet, fired the second shot, which passed through Key’s body below the heart. At the third 
fire, the weapon being close to Key, the ball struck near the second wound, and slanted off; he 
then fell. 

Mr. Sickles then desisted from firing, and in company with Mr. Butterworth proceeded to the 
office of Attorney-General Black, where he delivered himself into custody with the request that 
a magistrate should be sent for, and such disposition made of him as might be thought proper. 
Soon after, Mr. Sickles, accompanied by a number of friends, was conveyed in a carriage to the 
jail. 

On the departure of Mr. S. from the scene of the affray, the body of Key w r as removed to the 
parlor of the Club House, but he was beyond all medical skill. A few faint gasps and the 
tragedy was complete. A coroner’s inquest being held where the body lay, a verdict was 
rendered in accordance with the above stated facts. 

The parties involved in this sad history all live in the immediate circle of daily Washington 
social life, and two of them were as well known in New York as in the Federal metropolis. 
Key was connected with some of the first and oldest families of Maryland. It is related of his 
grandfather and granduncle, John Ross Key and Phil. Barton Key, that during the Revolutionary 
War they were put under the control of one Dr. Scott. The Doctor was a w ily Scotchman, and 
not knowing how the struggle was to terminate, but, anxious to have “a friend at court,” 
obtained for one a commission in tho British army, and had influence enough to send him to the 
East Indies, while the other received & commission in the American army, and faithfully served 
his country until the close of the war. Peace being declared, Phil. Barton, the British officer, ’ 
returned to the United States, commenced the study of law', and in due time became a member 
of Congress, w’here his brilliant talents as an orator made him at once a conspicuous man. The 
other brother, John Ross Key, married a daughter of Governor Lloyd of Virginia, and retired 
to his estate where he lived in competency until his death. The result of this marriage w r as a 
son, Francis Scott Key, the author of the national song, “The Star Spangled Banner,” and 
father of the late Phil. Barton Key, and a daughter, who became the wife of the present Chief- 
Justice Taney of the Supreme Court. 

Personally, Mr. Key was about six feet in height, forty-two years of age, and without being 
more than ordinarily prepossessing in appearance, his fine figure, fashionable air, ami agreeable 
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address, rendered him extremely popular among the gentler sex. Owing to a heart disease 
from which he had suffered for two year9, his face had assumed a sickly hue, and latterly he 
had become peevish, discontented, and fretful; but those who knew him best said that these 
eccentricities of manner covered a kind and generous heart. He was a widower, and leaves 
four children to mourn over the sudden and violent termination of a life whose future was 
bright with the promise of honor and reward. 

Mr. Sickles is the Member of Congress from the Third District of New York, and a native of 
New York city. He was originally a printer by occupation; but a change in his circurnstauces 
enabled him to acquire what had long been the object of his ambition, namely, a thorough and 
liberal education. With this as a basis, he entered updti the profession of the law, pursuing 
his studies with the late Hon. Benjamin F. Butler, and became a promineut member of the New 
York bar. He is now nearly thirty-seven years of age, of good presence and graceful manners; 
form, not stout but w'ell knit together, complexion fafr, eyes blue and expressive, mouth firm, 
and his general bearing is thoroughly indicative of the unflinching determination which has 
characterized hi9 whole career. 

y As a member of the State Senate, as well a9 in the House of Representatives, he was dis¬ 

tinguished by an unusual coolness and self-possession, which gave him great advantages in 
debate, and he has won for himself a well-deserved reputation as a rising young leader of the 
Democratic party. 

In 1852, Mr. Sickles was married to his wife, now ruined and heart-broken, then a young 
girl fresh from her school-life, and remarkable then as now for something especially soft, lovely, 
and youthful in the type of her very peculiar beauty. She is of Italian origin, and possesses 
all the Italian lustre and depth of eye, united with a singular candor and delicacy of feature. 

Mr. Sickles had seen her grow up from childhood, and was attached to her with an almost 
idolatrous affection. Shortly after their marriage, Mr. Sickles was appointed Secretary of the 
American Legation at London, in the household of Mr. Buchanan, and his beautiful bride won 
universal admiration abroad, not more by her charms of person and manner than by the gayety 
and innocent joyousness of her character. On their return to America they resided for some 
time at Bloomingdale, near the city, in a charming house overlooking the Hudson river; and, 
on his election to Congress, Mr. Sickles took his present house on President’s Square. It faces 
directly the Club House, to which was brought the corpse of the man who himself had slain all 
that made the life of that mansion, but a few days since so gay among the gayest, and so hos¬ 
pitable among the hospitable, of the homes of Washington. 

Mrs. Sickles is twenty-three years of age, and has one child, a lovely daughter of five years. She 
\ is the daughter of Baglioli,the celebrated composer and teacher of music of Fourteenth st.,N.Y. 

Few women were better calculated to win their way in polite society, or to contribute more to its 
vivacity ; and though her imprudence has been the cause of a sacrifice of everything that once 
made life attractive, and involved the happiness of her husband and child, many a sympathising 
word will be uttered in her behalf, and she will be remembered more in pity than reproach. 

The Criminal Court being in session on the Monday following the unfortunate affair, Mr. 
Sickles waived a preliminary examination before a committing magistrate, and preferred to wait 
until the Grand Jury should investigate the circumstances, and his act be pronounced upon 
finally by a jury of his country. 

The Grand Jury was composed of the following named gentlemen, all well known and highly 
respectable citizens of Washington:— 

Thomas Carberry, foreman; Samuel Bacon, Thomas Blagden, John P. Ingle, Benjamin 0. 
Tayloe, S. D. Castleman, John M. Broadhead, Lewis Johnson, Chauncy Bestor, Edward C. Dyer, 
Stephen P. Franklin, Darius Claggett, Thomas Thornlv, Erastus M. Chapin, Sayless J. Bowen, 
Edward M. Linthicum, David E*gli 9 h, Valentine Harbaugh, Robert Beale, George Poe, Jr., 
George McCeny, Lewis Carberry, Robert White, and Robert Clark. 

On Thursday, March 24th, after a thorough examination of the facts, Hon. Daniel E. Sickles 
was indicted for the murder of Philip Barton Key, and the trial set down for Monday, 
April 4 th. 




THE TRIAL 


FIRST DAY.— Monday, April 4, 1859. 

Tiik trial took place In the Criminal Court for the 
District of Columbia, before his honor T. H. Crawford. 

The room was crowded to excess, nearly all the legal 
fraternity of Washington occupying the bar, the spaco 
without being filled by the citizens generally. 

At twenty minutes to eleven o’clock, Mr. Sickles, ac¬ 
companied by the Marshal and several of his friends, 
came into Court, and took his place in the dock. He 
was dressed with his usual good taste, and demeaned 
himself with ease and dignity. 

The Court now being ready to proceed with the trial, 
Robert Ould, Esq., the U. 8. District Attorney formally 
announced that J. M. Carlisle, Esq., of Washington, 
would act as his associate, during the pendency of the 
case, on behalf of the Government. 

Mr. Sickles was represented by the following counsel: 
Messrs. James T. Brady and John Graham, of New 
York ; E. H. Staunton, Esq., of Washington ; Messrs. 
Ratcliffe, Clinton and Magruder, also of Washington, 
and the Hon. Mr. Phillips, late of Alabama. 

The indictment was then read, and the prisoner, in 
response to the usual interrogatory, in a firm tone of 
voice, pleaded “ Not guilty.” 


TIIE INDICTMENT. 

District of Columbia , County of Washington , to 
icit: The jurors of the United States for the county 
aforesaid upon their oaths present, that Daniel E. 
Sickles late of the county of Washington aforesaid, 
gentleman, not having the fear of God before his eyes, 
but being moved and seduced by the instigation of the 
devil, on the twenty-seventh day of February, in the 
year of our Lord eighteen hundred and fifty-nine, with 
foree and arms at the county aforesaid, in and upon 
the body of one Philip Barton Key, In the peace of 
God and of the said United States, then and there 
being, feloniously and wilfully, and of his malicious 
aforethought, did make an assault; and that the said 
Daniel E. Sickles, a certain pistol of the value of two 
dollars, then and there charged with gunpowder and 
one leaden bullet, which said pistol he, the said Daniel 
E Sickles, in his right hand, then and there had and 
held, then and there feloniously, wilfully and of his 
malice aforethought, did discharge and shoot off, to, 
against and upon the said Philip Barton Key; and that 
the said Daniel E. Sickles, with the leaden bullet afore¬ 
said, out of the pistol aforesaid, then and there, by 
force of the gunpowder aforesaid, by the said Daniel 
E. Sickles discharged and shot off as aforesaid, then 
and there feloniously, wilfully and of his malice afore¬ 
thought, did strike, penetrate and wound him, the said 
Philip Barton Key, in and upon the left side of him, 
the said Philip Barton Key, a little below the tenth rib 
of him. the said Philip Barton Key, giving to him, the 
said Phll'p Barton Key, then and there, with the leaden 
ballet aforesaid, so as aforesaid discharged and shot 
out of the pistol aforesaid, by the said Daniel E Sickles, 
in and upon the left side of him, the said Philip Barton 
Key, a little below the tenth rib of him, the said Philip 
Barton Key, one mortal wound of the depth of ten 
inches and of the breadth of half an inch; of which 
said mortal wound, he, the said Philip Barton Key, then 
and there instantly died. And so the jurors aforesaid, 
upon their oaths aforesaid, do say. that the said Daniel 
E. Sickles, him, the said Philip Barton Key, In manner 
and form, and by the means aforesaid, then and there 
feloniously, wilfully and of his malice aforethought, did 
kill and murder, against the form of the statute in such 
oase made and provided, and against the peace and 
government of the United States. 

Eobbbt Ould, Attorney for U. 8. 


The Court here observed that it had been the prac¬ 
tice of the Court to put such questions to jurors as 
were best calculated to insure an impartial jury. It 
was a practice which was familiar to the counsel, and, 
if agreeable to them, he would observe the same form 
as heretofore. 

Mr. Stanton said that they desired in every respect 
to conform to the ordinary proceedings in such cases. 

The first juror sworn was Mr. Joseph B. Bryan, to 
whom the Court propounded the following question : 

Have you at any time formed or expressed an 
opinion in relation to the guilt or innocence of the 
accused? 

Juror.—I have. 

Mr. Phillips, of counsel for the defence (to the Court). 
—I propose, your Honor, to ask the ju: or the further 
question, whether the formation of that opinion was 
based upon rumor, or upon the mere knowledge de¬ 
rived from newspaper reports, or upon direct infor¬ 
mation derived from witnesses of the transaction ; and 
then to follow it up by the further question, whether if 
the facts developed on the trial should be different from 
those which had come to his knowledge by mere rumor, 
he would not be able to render an impartial verdict. 

The Court.—I understood the juror to say that be 
had expressed an opinion. 

Mr. Phillips.—But the Court proposes that the juror 
should be dismissed upon that. I propose on the part 
of the counsel for the defence, to test the question, by 
asking if that opinion is founded upon rumor, or upon 
a knowledge of facts within his own observation ; and 
if it has no other basis than these common reports, I 
contend that his mind is in that condition in which he 
can render a verdict between the government and the 
accused, aud that he is a proper juror to be challenged 
by either party. 

The Court.—No doubt the counsel have a right to 
propound the questions suggested. The Court was 
about to say that he intended to put the further ques¬ 
tion—have you entertained any impression which 
might prejudice your conduct as a juror in rendering a 
verdict ? and to follow it up by the further inquiry—have 
you any bias or prejudice in your mind, in favor of, or 
against the prisoner? The object is, to obtain a jury 
entirely unbiased one way or the other. 1 do not want 
to see anybody on the jury who has expressed an 
opinion upon the subject, if it is possible to avoid it, 
and I believe it has been the practice of this Court for 
ten or twelve years to put these questions for that pur¬ 
pose. 

Mr. Phillips.—The suggestions I made were with the 
view to prevent an unusual delay in getting a jury. In 
view of them, will your Honor 6tate what is the action 
of the Court in reference to a juror'on his answering 
that he has expressed an opinion. 

The Court.—If the counsel desires to put those ques¬ 
tions, I see no objection. 

Mr. Phillips (to the Juror'.—Did you form the opinion 
you have exptessed, upon the current rumors of the 
day, or upon a direct knowledgo of the facts derived 
from your own observation or intercourse with wit¬ 
nesses to the transaction ? 

The Juror.—I formed my opinion merely upon 
rumor. 

Mr. Phillips.—If the facts on the trial should turn onfe 
to be different from those you have beard, would you 
be able to rendt r an impartial verdict ? 

The Juror.—No, sir; my mind is biased in favor ef 
the prisoner. 

The juror, being thus disqualified, was discharged. 

Samuel II. llawell (by the Court'. Have you at any 
time formed or expressed an opinion in relation to the 
Innocence or guilt of the prisoner? 

The Juror.—I have not., that I oan recollect. 

Have you any impression on yeur mind which might 
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Influence you in rendering a verdict upon the law and 
evidence? 

Juror.—I have not. 

Have you any bias or prejudice in favor of or against 
the prisoner? 

Juror.—I have not. ✓- 

By the District Attorney.—Have you any conscien¬ 
tious scruples against finding a verdict which might or 
would lead to capital punishment ? 

Juror.—None. 

Challenged. 

Charles M. Skippen in reply to similar.interrogations 
had formed and expressed an opinion ; was prejudiced, 
and did not think “ he could render a fair and impartial 
verdict.” He was accordingly discharged. 

Joseph L. Savage had formed and expressed opinions 
upon newspaper reports, Ac., and did not think he was 
qualified. Discharged. 

Mr. Carlisle, for the United States, here said he be¬ 
lieved that since the time of the trial of Aaron Burr, 
when this matter had been fully canvassed by the ablest 
lawyers in the country, it had been held, that where a 
juror had formed and expressed an opinion, it was con¬ 
clusive against his being sworn, wholly Irrespective of 
the manner in which that opinion had been formed. 

He presumed that this was founded upon the general 
idea that where a man had upon any grounds whatever, 
formed and expressed an opinion, so that others knew 
he entertained it, justice would seem to require that 
such a person should not be sworn, lest perchance, 
pride or other motives incident to such an expression, 
should render his verdict otherwise than impartial. 
Heretofore, it had only been in cases where the first 
question, “ Have you ever formed or expressed an 
opinion, Ac.,” was answered in the negative, that the 
Court had gone further and propounded other questions, 
and this, the speaker believed, was the fiist tim e that, 
after a reply had been made to the first question in the 
affirmative, any farther questions had been admitted. 

The Court stated that he did not exactly coincide 
with the views of the learned counsel, for he believed 
an opinion formed, constituted quite as strong an ob¬ 
jection to a juror as an opinion expressed. In times 
of great excitement, as in the trial of Burr, it was im¬ 
possible to find men who had not formed and expressed 
opinions, though they might be hypothetical. Human 
nature was weak at best, and men might be prejudiced 
without having formed any particular opinion as to tho 
matter In hand. It was, therefore, proper that these 
questions should be propounded, to ascertain from 
what those opinions were derived, and how far the pre¬ 
judice extended. 

Henry M. Hurdle, being sworn, stated in reply to 
the questions by the Court, that he had not formed or 
expressed any opinion in reference to the guilt or in¬ 
nocence of the accused ; that he entertained no im¬ 
pression which would influence his conduct in giving a 
rerdict, and that he was not biased or prejudiced in 
fuvor of, or against the prisoner. 

The Dist. Attorney.—Have you any conscientious 
seruples against finding a verdict which might or would 
lead to capital punishment ? 

Juror.—No sir. 

Dist. Attorney.—Are you worth $S00 ? 

Juror.—I am not, sir. 

Dist. Attorney.—That I submit, constitutes a disqual¬ 
ification. 

Mr. Staunton, of counsel for the defense, stated that 
he desired to know whether the District Attorney of the 
U. S. intended to insist upon this point, as essential to 
the proper qualification uf every juror? He did not 
understand that the law made it necessary to do so, 
but merely conferred upon the District Attorney the 
right to exercise his discretion in regard to it. The de¬ 
fense intended to make no such objection. 

The Court stated that there was a law of Maryland 
which requires that a juror should hold property to the 
amount of $S00, and that if the objection was introduced 
and urged by the District Attorney, there must be an 
end to the matter. 

The juror was accordingly discharged. 

John Scrivenir had formed and expressed an opinion, 
based upon a knowledge of the facts received from per¬ 
sons who saw the transaction. Discharged. 

Rezin Arnold had formed and expressed no opinion 
in relation to the guilt or innocence of the accused ; 
entertained no impression which would influence his 
judgment; had no bias or prejudice in favor of or against 
the prisoner; had no conscientious scruples against 


finding a verdict which might lead to capital punishment, 
and was worth $800. 

The juror being properly qualified, was accepted and 
sworn. 

Wiu. Dawson had formed and expressed no opinion— 
was unbiased, and had no conscientious scruples in re¬ 
gard to capital punishment; and was worth $800. 
Challenged. 

Jas. L. Davis being properly qualified, was accepted 
and sworn. 

Lewis Brooks, in reply to the question as to whether 
he had formed or expressed an opinion, stated that be 
had done so from rumour; but that it had left no im¬ 
pression on his mind which would influence his conduct 
as a juror in rendering a verdict; and that he had no 
bias or prejudice In favor of, or against the prisoner, 
“ except he had his sympathy.” 

The Court remarked that this was not unlike the in¬ 
stance of one of the jurors called in the case of Aaron 
Burr, of whom the Chief Justice said, he was not fit to 
sit on a Jury, because he had expressed an opinion as 
to his guilt. The case did not go to the same length, but 
in was the same thing in principle. 

Mr. Staunton.—It seems to me that the question is 
one which refers rather to an impartial judgment, than 
to the heart. A man may have sympathy, and yet if 
his judgment Is not biased, he will pronounce what he 
supposes to be a true verdict upon the law and the evi¬ 
dence. I apprehend that'the legal objection would ap¬ 
ply only to a case where a man’s judgment has been pre¬ 
occupied, or In such a degree operated upon by previous 
knowledge, or other circumstances as to prevent him 
from forming an unclouded and unbiased judgment on 
the facts. The sympathies of the heart cannot, accord¬ 
ing to my mind, be a disqualification unless they have 
gone to the extent of operating upon the judgment itself. 
The witness here states that they have not gone to that, 
extent, and I therefore submit that he is properly qual¬ 
ified. 

The Court.—I do not think after such a statement as 
the witness has made, namely, that his sympathies are 
In favor of one side or the other, he is properly 
qualified. 

Mr. Phillips to the juror.—What did you say In answer 
to the question as to whether you had funned an 
opinion. 

Juror.—I stated that I had formed and expressed an 
opinion from newspaper rumors. 

Mr. Phillips.—If facts developed on the trial should be 
different from those which you have read in newspaper 
reports, could you then render a fair and impartial 
verdict ? 

Juror.—Most undoubtedly. 

Mr. Phillips.—Is your sympathy of such a character 
as would at all cloud your judgment or prevent your 
finding a verdict? 

Juror.—I think it would not, If the case was clear. 

The Court having decided that the juror was not 
qualified, Mr. Phillips took exception to the ruling. 

Lewis Wright had never expressed an opinion, but 
had partly formed one from information derived from 
one of the witnesses of the transaction. Discharged. 

John E. Neale had formed an opinion from what he 
had heard in the streets, and seen in newspapers, but 
otherwise being properly qualified, was accepted and 
sworn. 

Robert A. Griffin was properly qualified with the ex¬ 
ception that he was not werth $300, and was accord¬ 
ingly discharged. 

William M. S. Hopkins had formed or expressed no 
opinion, and had no prejudice; nor any scruple against 
capital punishment. Accepted and sworn. 

John Smith had no opinion at all; prejudice was 
something that he never had in his bosom against any 
man ; bad no scruples against capital punishment. 

Challenged. 

Thos. R. Brightwell had formed and expressed opin¬ 
ions from what he had seen and heard ; did not think 
that he could render a fair verdict. Discharged. 

Abraham Butler had formed and expressed opinions 
from rumor and from conversation with parties; he 
believed, however, that he could give a fair verdict; 
had no pnyudice against the prisoner, but believed, 
every person who committed wilful murder ought to be 
hung. Was acquainted with some of the witnesses, bub 
never had any conversation with them in regard to the 
matter pending. 

Mr. Staunton.—It seems to me that this juror is dis¬ 
qualified. 
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Mr. Carlisle.—All we desire is that the rule should be 
uniformly laid down that where a juror has formed or 
expressed an opinion, although based upon rumor and 
newspaper reports, it is euough to disqualify him ; and 
I think there is no necessity for putting other questions 
after the juror has answered the first one which has been 
regularly propounded. 

The Court.—As far as the Court is concerned, I think 
that the answer to the first question is conclusive, and 
under ordinary circumstances it would satisfy the 
Court; but taking the whole series of answers together, 
they have shown an unbiased and unprejudiced mrnd, 
and a disposition to render a verdict in accordance 
with the law and the facts. I think the present witness, 
noyjrever, goes a little further, and is therefore not quali¬ 
fied. 

The juror was discharged. 

Laurence Jardella had formed and expressed opinions 
eased upon rumor, and did not think that he could ren¬ 
der a fair and impartial verdict upon the law and evi¬ 
dence. Discharged. 

N. Boyd Brooks had formed and expressed opinions; 
and did not think he could render a fair and impartial 
verdict. Discharged. 

Daniel Hepburn had formed opinions from public 
newspapers and conversation generally; and did not 
oelieve that he could render a fair and impartial ver¬ 
dict according to the law and the evidence. Dis¬ 
charged. 

Samuel R. Sylvester had neither formed nor express¬ 
ed an opinion ; entertained no prejudice against the 
prisoner; had no scruples against capital punishment; 
but was not worth $800. Discharged. 

William Bond being properly qualified, was accepted 
and sworn. 

Bennett Sewall had formed no opinion that would 
prevent his rendering an impartial verdict; was not 
prejudiced in favor of or against the prisoner; had no 
scruples about capital punishment; but “was worth 
less than nothing” (laughter). This witness was dis¬ 
charged as lacking the proper qualification. 

Warren Lowe had formed or expressed no opinion; 
had no bias, and no conscientious scruples about capi¬ 
tal punishment. Challenged. 

Archibald White had formed and expressed opinions 
and did not think that he could render an impartial 
verdict. Dischaaged. 

Paul Stereos excused on account of old age and 
ill health. 

George C. Kirk had formed and expressed opinions 
from information,gathered from the newspapers; did 
not think he could render a fair and impartial verdict, 
because of the relations which he *• bore to the prisoner 
at the bar as a married man ; would be afraid to sit on 
the jury. Discharged. 

James Fullalove had formed and expressed opinions 
based upon rumor and conversation with the parties, 
and did not think he could render an impartial verdict 
upon law and evidence. Discharged. 

Reuben Worthington also set aside, because of dis¬ 
qualification similar to the above. 

Richard E. Simmons discharged from similar disqual¬ 
ifications. 

The Clerk here announced that the regular panel of 
80 jurors was exhausted, and the Court ordered the 
Marshal to summon 75 talesmen, to be present to-mor¬ 
row morning at 10 o’clock. Previous to the adjourn¬ 
ment of the court, Mr. Stanton, of counsel for the de¬ 
fense, stated that he desired to direct attention to what 
he considered a point of very great importance. The 
position of the prisoner’s dock was such that it was 
utterly impossible for them to have access to him. The 
place where the prisoner should be was now occupied 
by bystanders, and though Mr. Sickles would doubtless 
most cheerfully yield them the privilege which his 
counsel now ask for him, if their relative position of 
prisoner and bystanders were exchanged, it was essen¬ 
tial to his interest that under the present circumstan¬ 
ces, there should be accorded to him such privilege as 
would enable his counsel to consult with him during the 
progress of the trial. 

His Honor replied, it was a rule of the Court that the 
dock should always occupy its present position, but that 
he would so arrange matters as to enable counsel to 
have free access to the prisoner, and would direct the 
officers of the court to keep the passage open for that 
purpose. 

Mr. Stanton expressed himself satisfied with sneb an 
arrangement. 


Mr. Magruder, of counsel for defence, said that the 
prisoner, on every principle of fairness and justice, 
should be allowed every advantage for the defence of 
his life. So far as precedents were concerned, there 
were associated in the defence gentlemen from Virginia, 
Alabama, Pennsylvania, and New York, from whom he 
had learned it was the practice in their own States, and 
he believed it was in many others, to place the prisoner 
in such a position that he might readily communicate 
with his counsel. During the trial of Aaron Burr, the 
accused had even been permitted to sit at the table 
with his legal advisers, and was furnished with pens, 
ink, and paper, although he was arraigned for the 
worst crime known to our laws—high treason. 

The Court said that it never heard of a man on trial 
for his life, being taken from the dock and permitted to 
sit on the floor of the court-room. In fact, he would go 
even further, and say that he had never read of a case 
in England where such a practice had been adopted, 
and he could not in this case deviate from the universal 
rule. As he had said before, he would so arrange the 
dock that the prisoner’s counsel would find no difficulty 
in communicating with their client. 

It is proper here to remark that the dock in which 
Mr. Sickles was seated, was so situated as to almost en¬ 
tirely screen him from the observation of those at but a 
short distance from him. 

Mr. George C. Sickles, his father, together with many 
friends from New York, were present during the whole 
morning, and sat most interested spectators of the pro¬ 
ceedings. 

The court having adjourned. Mr. Sickles left the court¬ 
room, and proceeded across the common to the jail, on 
foot, accompanied by Marshal Selden, officers and 
friends. 


SECOND DAY.— Tuesday, Aprils, 1859. 

Judge Crawford took his seat at half past ten. 

The crowd of strangers and citizens was largely in¬ 
creased, and owing to the improved arrangements of 
the Marshal and his officers, much better order and 
quiet prevailed than on the preceding day. 

In conformity with the understanding between the 
Court and the counsel for the defence, the prisoner’s 
dock had been removed to the rear of the bar, behind 
the counsel, and immediately facing the bench—so that 
he could easily communicate with them. 

Mr. Sickles was, as usual, self-possessed and calm, 
and the undisguised sympathy expressed by many of 
the jurors called and set aside, and by his friends gen¬ 
erally, seemed to have a marked effect upon him. 

Among the audience were Mr. Bajioli, the father-in- 
law of Mr. Sickles, Emanuel B. Hart, Esq., Chevalier 
Wikoff, Sidney Webster, the Private Secretary of fee 
President, Thomas Francis Meagher, Peter Cagger, and 
other gentlemen, distinguished in law or politics, from 
the city and State of New York. 

The five sworn jurors were now called and answered 
to their names. 

The Court said that the ordinary custom in calling 
talesmen was to call them from the list; if the counsel 
on either side preferred, they could have them drawn by 
ballot. 

The counsel for defense said they were willing to take 
the usual course. 

Mr. Carlisle, for United States, said the course spoken 
of by the Court was not unifarm, and asked that the 
talesmen be called by drawn ballot, which was ordered. 

The first juror drawn was George J. Johnson. The 
same questions being put as yesterday, he answered 
that he had formed and expressed an opinion upon ru¬ 
mor, and did not believe he could render an impartial 
verdict. 

William B. Jackson had formed an opinion, and could 
not render an impartial verdict. 

John Garrett had expressed opinion so far that he 
thought Mr. Sickles was justified in shooting Mr. Key. 

Charles Edmonston had formed an opinion upon ru¬ 
mor, and could not render an impartial verdict. 

Thomas L. Potter had formed opinion from newspa¬ 
per and other reports, and did not think he could ren¬ 
der an impartial verdict. 

George B. Barnard excused—not being twenty years 
of age. 

Robert C. Brook had repeatedly expressed an opin¬ 
ion, and derived his kaowledge from eye-witnesses. 

Andrew P. Hoover had formed an opinion upon 
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eewspnper and other reports, and could not render an 
impartial verdict. 

James G. Barret had derived his opinion from one of 
the eye-witnesses of the transaction. 

Z. D. Gilman could not render a fair and impartial 
verdict. 

George Rhodes, Jr., could not render an impartial 
verdict. 

Benj. F. Middleton was afraid that his strong preju¬ 
dices would interfere with an impartial judgment. 

Mr. Phillips, for the defence, suggested that he did 
not understand the juror as expressing anything more 
than an apprehension ; the Court, however, decided 
that as he was manifestly so fearful of trusting himself, 
he was not properly qualified. 

Win. H. llarrover had formed “ a very decided opin¬ 
ion,” and did not think he could render an impartial 
verdict. 

James W. Sears could not render an impartial ver¬ 
dict. 

Francis Miller had formed opinion and could not ren¬ 
der an impartial verdict. 

Joseph Gawler hud formed an opinion. 

Henry A. Clark, same. 

Richard W. Carter, same. 

Win. R. Riley could not render impartial verdict. 

\Vm. H. Fenuey had formed aud expressed opinion. 

Joseph B. Moore did not think he could render an 
impartial verdict. 

Joseph W. Nairn had formed his opinion from evi- 
denoe heard before the coroner’s jury. 

James Kelley had formed an opinion ; had no bias or 
prejudice, and believed he could render an impartial 
verdict 

The Court thought, taking all the questions and an¬ 
swers together, he was properly qualified, and he was 
accordingly sworn. 

Elias G. White had formed and expressed an opinion. 

James A. Riley, same. 

Theodore F. Boucher had formed opinion from state¬ 
ments made on the k spot shortly after the occurrence by 

an qye-witness. 

Thomas J. Galt formed and expressed an opinion. 

William Baldwin, same. 

Thomas Orwe had “ formed opinion, but didn’t know 
that his bias was such as would prevent him from giv¬ 
ing a proper verdict.” 

The Court.—Do you know it would not? 

Juror.—I would rather feel freer. Set aside. 

Samuel Duvall did not think he could render an im¬ 
partial verdict. 

Robert L. Sutton had formed a decided opinion that 
could not be changed by the evidence. 

Comfort C. Whittlesey also had a decided opinion. 

Esau Pickrell not being present, his ballot was laid 
aside. 

Wui. Dowling had formed an opinion. 

Richard H. Darnes had formed an opinion that could 
not be changed by the evidence. 

John G. Dorsey could not render an impartial ver¬ 
dict. 

♦ Robert J. Hooe had formed an opinion from rumors 
and newspapers, and with the impressions he had, he 
preferred to be excused. 

The Court thought it was sufficient to disqualify him 
as a juror. 

Mr. Stanton, for the defence, contended they had a 
right to know what those impressions were, and whether 
or not they were of such a character as would influence 
his judgment in view of the evidence which would be 
presented to him. There were, he said, classes of 
opinions which might be entertained—one referring to 
the act and manner of killing, and the other to the jus¬ 
tification of that act, or the circumstances leading to it; 
there was no intelligent man who read newspapers, who 
did not have his mind thus operated upon ; but when 
those impressions were such as would yield to the 
superior weight of evidence when introduced to him in 
the jury box, he was, most assuredly, a qualified juror 
and competent to sit on the case. ’ 

Mr. Carlisle for the prosecution, said that the juror 
had not yet come to the point of saying whether or not 
after he had heard the evidence,‘he would render a 
verdict in accordance with it Every man might be 
equally unwilling to go into a jury box under similar 
circumstances ; but the question was, whether his im¬ 
pressions would prevent the operation of his judgment 
In order to comprehend the eiTect of the juror’s reply’ 
the question should be borne in mind. First, he stated 


that he had formed and expressed an opinion. He was 
then asked how that opinion was formed, and whether 
his impressions were such that he could not render a 
fair and impartial verdict upon the law and evidence. 

To that question, the juror had replied, “ With my 
present impressions, I had rather be excused from serv¬ 
ing in this case.” The point was, not whether he ought 
to be excused from serving generally, but whether from 
the condition of his mind, he ought to be placed upon 
tin jury. 

llis answer was only another form of saying that he 
entertained an impression, which, with every desire to 
do his duty, he was unwilling to carry into the jury 
box. 

Mr. Phillips, for the defence, said that probably ev¬ 
ery man who was called, felt equally unwilling to serve 
upon a jury, aud might have answered in the same 
manner. The only test of the qualification of a juror 
that could be made, would be as to the question, whe¬ 
ther he was a liber ftomo —a free man ; free from those 
impressions which would enslave him; and if the mind 
of the juror was in that condition in which he could 
discharge the duties imposed upon him by the law; his 
unwillingness to serve in a case, could have no effect 
whatever. 

The Court stated that the juror had expressly de¬ 
clared, that owing to the impressions existing in his 
mind, he preferred not to go upon the jury, and this of 
itself, was a sufficient disqualification. 

He was accordingly set aside. 

John il. Wilson, had formed an opinion from conver¬ 
sation with an eye-witness. 

Esau Pickrell, had formed an opinion from rumor, 
and “his sympathies were strongly enlisted in favor of 
the prisoner.” Should be sorry to think he could not 
render an impartial verdict. 

The Court stated that it was settled yesterday, that a 
man’s sympathies either way, disqualified him as a ju¬ 
ror, and the witness was accordingly set aside. 

Benj. F. Guy had conversed with eye-witnesses. 

Gilbert M. Wight formed an opinion. 

James Goddard.—Same. 

Charles E. Church.—Same. 

John F. Bridget could not render an Impartial ver¬ 
dict. 

Wm. H. Craig had formed an opinion. 

George M. Sothoron could not render an impartial 
verdict; was strongly biased in favor of the prisoner. 

Thomas M. Perry could not render an impartial ver¬ 
dict. 

Thomas Milburn had formed an opinion. 

James B. Dodson, same. a 

Nathan C. McKnew had formed a aecided opinion, 
and could not render an impartial verdict. 

Hillary M. Orfutt, formed an opinion. 

John W. Dyer had formed an opinion in relation to 
the quality of the act, and did not think it could bo 
changed by the evidence. 

Michael R. Coombs had formed an opinion. 

Peter F. Bacon had expressed opinion in conversation, 
conditionally. 

By the Court.—What do you mean by conditionally ? 

Ans.—If snch and such be true or false that I have 
seen in the newspapers. 

Court.—Would it prevent you from rendering an im¬ 
partial verdict? 

Ans.—It would not. 

Challenged by the defence. 

Wm. M. Morrison had formed an opinion. 

Benj. B. Mayfield had formed a decided opinion as to 
the justification of the act, and thought it doubtful that 
he could render an impartial verdict. 

E. Brison Tucker had formed a very decided opinion 
from rumor, and freely expressed it. Thought it would 
prevent an impartial verdict. 

Joseph P. Jenkins had formed an opinion. 

John T. Gibbin had formed an opinion, and sympa¬ 
thised strongly with the prisoner. 

Edward Lenny had formed an opinion in reference to 
the justification of the act, which was so fixed that 
evidence would not change it. 

A. F. Offutt had formed an opinion from conversa¬ 
tion with eye-witnesses. 

Anthony Hyde asked to be excused, on the ground 
that he was a member of the bar of the Cirouit Court. 

His request was granted. 

John II. Smoot. Absent. Ballot laid a^lde to be 
called again. 

Jonas B. Ellis bad formed an opinion as to the quality 









THE WASHINGTON TRAGEDY. 


10 

of the act, and should be afraid to trust himself as a 
juror. 

John Moore had formed an opinion, and could not 
render a fair verdict. 

A. L. Newton had formed an opinion based upon the 
circumstances leading to the transaction, and was too 
much biased to render an impartial verdict. 

Alex. Minnitree, same. 

Wm. 0. Harper: all the knowledge he had was 
gathered from newspaper reports; did not think his 
impressions would amount to a decided opinion. Was 
unbiased, and had no conscientious scruples against 
capital punishment. 

Accepted, and sworn. 

Paul Hauptman had formed an opinion, and too 
strongly sympathised wfth the prisoner to sit on the 
jury. 

Henry M. Knight had formed, but never expressed an 
opinion, was unbiased and had noscruples against capi¬ 
tal punishment. Accepted and sworn. 

Wm. Galt had formed an opinion. 

James G. Smith had formed an opinion, and might 
have conversed with some of the witnesses. 

John W. Ott had formed an opinion. 

Ephraim Wheeler had formed an opinion founded on 
rumor ; had no bias or prejudice towards the prisoner ; 
he believed that he could discharge his duly as a juror; 
it might be possible that he had an impression which 
would influence his verdict. 

The Court that if the juror had the slightest reason to 
believe that he had such an impression, he ought to be 
excluded. 

Mr. Phillips opposed this point. The juror had said 
that he believed that he could render an impartial ver¬ 
dict. 

J. W. Colley had formed and expressed a decided 
opinion, founded on rumor. Opinion was not so fixed 
that it could not be changed by the evidence. 

G. G. Jillard had frequently and very decidedly ex¬ 
pressed an opinion. Was on the spot a few minules 
after the killing, and expressed his opinion there. His 
opinion was strongly in favor of one side, and could 
not be changed unless he heard evidence altogether dif¬ 
ferent from that which he had already heard. Did not 
think that he could be a competent witness. 

John H. Smoot was again called, but was not to be 
found. It having been proposed to send after this tales- 
mrn, the District Attorney said that he would prefer to 
have him come with the next panel. 

This Marshal said that Mr. Smoot was sick, and, there¬ 
fore, not able to come. 

On motion of Mr. Stanton, he was excused from at¬ 
tendance. 

At this point the panel was exhausted, and the Court 
ordered the Marshal to summon a panel of seventy-five 
talesmen, to be ready at the meeting of the court to¬ 
morrow morning. 

It will be observed that only three jurymen were ob¬ 
tained from the seventy-five talesman summoned yes¬ 
terday. 

The eight sworn jurors were cautioned by the Court 
not to allow any one to converse with them on the case 
now pending, and dismissed. 

The Court then adjourned. 


THIRD DAY.— Wednesday, April 6, 1859. 

Judge Crawford took his seat at quarter past ten 
o’clock. 

There was little or no variation In the general arrange¬ 
ments of the court-room, or in the number of spectators, 
and the prisoner being brought in, the clerk proceed¬ 
ed with the empanelling of the jury. 

The first talesman called from the panel of seventy- 
five ordered \ esterday was 

Robert M. Coombs—had both formed and expressed 
opinions, and did not think that any evidence would 
change them. 

Charles W. Tabler had formed opinion, and could 
not render an Impartial verdict. 

George W. Hinton, same. 

Wm. II. Arnold had formed opinion, sympathised 
strongly in the case, and felt himself disqualified to act 
Impartially. 

George M. Goodall had expressed decided opinions. 

Mr. Phillips desired to ask the juror if his opinion had 
been formed from rumor. 


' The District Attorney submitted that after a juror had 
so expressed himself it was unnecessary to go any fur¬ 
ther. 

Mr. Phillips contended that the answer of the juror 
amounted to nothing, if upon his further examination 
it should appear that that decided opinion was formed 
upon mere rumor, and could be altered by evidence 
which would be adduced on the trial. In a case of this 
kind, it was to be expected that every thinking man In 
the community had formed an opinion, and it depended 
upon the temper of his mind to what extent it was a 
decided opinion. An impression formed upon a mere 
rumor, upon the gossip of the town, did not disqualify a 
juror, especially when he further added that he could 
render an impartial verdict upon the law and the evi¬ 
dence. The object of the defence was to secure a 
strictly impartial jury ; but if every man was to be ex¬ 
cluded who had formed an opinion, it would be impossi¬ 
ble. The Judge himself might have formed an opinion 
upon the rumors which had readied his ears, and there 
was no principle of law or of common sense which 
should exclude a juror whose impressions had been 
formed upon the uncertain knowledge derived from the 
current reports of the day. 

The Court thought where a man answered that he had 
expressed a decided opinion, it was sufficient to exclude 
him. There could be no impartiality under impressions 
so strongly expressed ar.d carried into a jury box. 

Mr. Stanton said the purpose of the defence was, by 
a cross-examination of the jurors, to ascertain whether 
they understood the real import of their own language 
in saying that they had formed opinions, ami whether 
they were not such as might be overcome by testimony. 

The Court still Insisting that the juror was disquali¬ 
fied, he was set aside. 

Adam Grinder had formed and expressed an opinion. 

Thomas Parker could not render an impartial verdict. 

Thomas E. Young, same. 

James W. Coombs, same. 

Hiram II. King had formed no opinion, expressed no 
impression, and had no bias in favor of or against the 
prisoner. Challenged by the defence. 

Wm. G. Deale had formed an opinion upon the 
whole of the circumstances, and would try to act Im¬ 
partially, but owing to his prejudices preferred not to 
sit upon the jury, lie would not like to trust himself. 

The Court did not think the juror qualified. 

Mr. Phillips said that he could not oonceive what ob¬ 
jection there was to the juror, since he had stated that 
he could act impartially. 

The Court said he did not say that; he said “he would 
try to do what is right.” 

Mr. Phillips.—Could a man say more than that he 
would faithfully try to discharge the duties imposed upon 
him by the law. Admitting that he might be influenced 
by his impressions—his preconceived opinions, it was to 
be presumed, in view of his statements, that he would 
discharge the duties imposed upon him impartially, and 
render a verdict in accordance with the law and evi¬ 
dence. No man could safely say more, under such cir¬ 
cumstances, than that “ he would try to do his duty.” 

The Court.— That would depend upon what he was 
talking about; but in this cisethe juror had added that 
he would not like to trust himself, and this circumstance 
was, of itself a sufficient disqualification. 

Jesse B. Wilson was afraid he had formed a decided 
opinion, but could render an impartial verdict, and had 
no bias for or against the prisoner, lie preferred, hew- 
ever, not to sit upon the jury. 

The Court thought he was properly qualified, and he 
was accordingly accepted and sworn. 

John A. Ruff did not think he could render an impar¬ 
tial verdict; was prejudiced. 

John E. Leach had formed an opinion. 

James Nokes had not formed opinion, but expressed a 
great deal of sympathy for both parties. Had no pre¬ 
judice or bias, and “could do any man justice.” 

Mr. Rateliffe, for the defence,desired to knowhow far 
a case like this, In which the sympathy of a juror was 
divided between the parties, would come within the role 
previously laid down by the Court. 

The Court ruled that where sympathy was expressed 
upon one side only, it was sufficient to exclude a juror, 
but where the sympathy was generally bestowed, as iu 
the instance of the present juror, it did not amount to a 
disqualification. 

Mr. Rateliffe.—Challenged. 

John McDermott had vague or undefined impressions 
from reading newspapers, but no decided opiuion that 
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r-vouUl affect his action a« a juror ; he could not answer 
how far his judgment might be influenced ; would en¬ 
deavor to act impartially, but preferred not tb assume 
the responsibility of a juror ; could not say whether his 
mind was biased or not. 

The Court thought he was qualified, and he was ac¬ 
cording y accepted and sworn. 

Leonidas Coyle had both formed and expressed an 
opinion. 

Andrew J, Duvall, same. 

Francis A. Tucker, same. 

Francis Mattingly had conversed with a witness be¬ 
fore the Coroner’s jury. 

William H Stamford had formed or expressed no 
opinion ; w as not biased for or against the prisoner, but 
had conscientious scruples in regard to capital punish¬ 
ment. Set aside. 

Michael Green would render aVerdict in accordance 
with the evidence ; had formed and expressed opinions 
freely, that — 

District Attorney.—That ’ll do, sir. 

The Court.— Have you any bias in favor or against 
the prisoner? 

Juror.— I am for the prisoner as far as— 

District Attorney.—N*' matter about that. (Address¬ 
ing the Court)—I think that is a sufficient disqualifica¬ 
tion. 

Mr. Phillip?, for the defence — I do not think so, tnay 
it please your Honor, the juror has only formed an 
impression. The test is not what is the impression 
formed, or what the result of that impression would in¬ 
duce him to do. The juror has repeatedly stated that 
if sworn he would decide this case according to the 
evidence laid before him. This, I submit is all the qual¬ 
ification, independent of any direct bias or prejudice in 
favor of or against the prisoner, required of a juror. A 
prior impression one way or another, derived from mere 
rumor, could certainly have no weight in the case ; and 
if he has strength enough to sit in the jury box and ren¬ 
der a verdict in accordance with the evidence, most 
undoubtedly he is qualified for the position, and cannot 
be rejected because of impressions formed upon mere 
rumors. 

Mr. Brady, of counsel for the defence.— If your Honor 
please, this is the first time that I have arisen to take 
partin the discussions incident to this attempt to em- 
pannel a jury, and I do so now with some little diffidence, 
but at the same time with a perfect understanding, as I 
believe, of your Honor’s rules, and of the rules of law. 

I address your Honor now because I fear that the Court 
may not understand the last answer of this juror in the 
suine manner as my learned associates. The expression 
of the juror was that “ he is for the prisoner,” giving 
that answer as if it were based upon what he had heard 
or read in reference to this affair. I would take the 
liberty of suggesting that it would be well if your Honor 
should be apprised whether the juror means by that, as¬ 
suming that his statements be true, that he is biased in 
favor of the prisoner, or whether he is upon the evi¬ 
dence, ready to alter that opinion if necessary, and ren¬ 
der an impartial verdict. Undoubtedly, the most intel¬ 
ligent members of the community, who, In walking the 
streets, has heard of this affair, or conversed with citi¬ 
zens iu regard to it, has formed or expressed an opinion 
in favor of or against the accused ; yet on being placed 
upon a jury, he might yield that impression to the 
stronger weight of evidence adduced. His impressions 
under those circumstances would be of a temporary aud 
fleeting character one way or the other. Now I do not 
understand that this gentleman has said that upon any 
evidence his judgment is already determined in favor of 
the accused. I have had some little experience as a 
criminal lawyer, and I have become conversaut to some 
slight degree with this matter of ernpanneling jurors. 
The first question which your Honor has put, while it 
embodies the sense and substance of the law in regard 
to the formation of an opinion—an opinion which must 
be in reference to the guilt or innocence of the accused 
—has been very properly followed by other questions 
calculated to remove any doubt that might exist. Now 
we have a gentleman who says that he could render a 
verdict according to the law, and the evidence, notwith¬ 
standing that he has formed an impression in favor of 
»4ie prisoner ; and »s there is some doubt as to what 
that expression means, I would beg the Court to inter¬ 
rogate the juror, and ascertain what he intended by 
saying that “ he is in favor of the prisoner,” and to 
what extent his judgment is determined in his behalf. 
Should it turn out to be a mere temporary notion, based 


upon the Incidents which have been made public—mere 
newspaper aud other reports—then I submit he is not 
disqualified to act as a juror. 

The District Attorney.— If your Honor please, I un¬ 
derstood the proposed juror to have stated in answer 
to your first question that he had formed and expressed 
an opinion. In addition to that, when the question was 
propounded to him whether he had any bias for or 
against the prisoner, he declared that he had. It does 
not follow that that is a merely temporary or fleet¬ 
ing expression, as my brother has called it; it inay be 
fixed. The United States, then, in view of the answers 
to these two questions, has two difficulties to overcome; 
first, the formation and expression of opinion, which 
of itself is apt to warp or bias the judgment of men ; 
and, secondly, the expression of the sympathies or bias 
for the prisoner personally, as it were, over and above 
the mere matter of private opinion. I understood your 
Honor to have ruled yesterday, that it was a sufficient 
disqualification if the proposed juror declared, in an¬ 
swer to any interrogatory, what were his present opin¬ 
ions, what were his present feelings. Now in this case 
we have a direct answer to the first question, and its 
confirmation under the question which followed as to 
the leaning or bias of the juror. I imagine, then, that 
not only from the reasons which have already in other 
cases, and in this case go veined the decision of your 
Honor respecting the formation of the decision, but also 
on other accounts, your Honor has already decided, that 
if the party has declared he has a sympathy for the pris¬ 
oner, he is disqualified,though in the same connection he 
may have confessed to only an impression as to his inno¬ 
cence or guilt. In this case, however, the. e is something 
stronger. There is a fixed opinion in the mind of the 
juror, in addition to his bias in favor of the prisoner, 
and I apprehend that he is therefore incompetent under 
the previous ruling of this Couit, to sit on this question 
between the United States and the prisoner at the bar. 

Mr. Graham, of counsel for the defence.—If your 
Honor will pardon me for the suggestion, as I understand 
it, the fabric of the criminal law rears itself upon the 
principle that every man is presumed to be innocent 
until proved guilty ; and every juror is hound to enter 
that jury-box with that presumption in his mind. As I 
understand the structure of criminal law, its foundations 
are laid in mercy, and it is the duty of your Honor to 
commence this trial biased, if I may so speak, in favor 
of this prisoner; aud if you carry out that legal pre- 
sumption your Honor is not permitted under your offi¬ 
cial oath to deal with him as a guilty man. It would 
be pronouncing a verdict in advance of the trial, and 
there will be time enough for your Honor, in the dis¬ 
charge of your official duty, to look upon him with 
jaundiced eyes when he has been laid upon the altar 
of justice by a jury of his peers. Until that time ar¬ 
rives, we are surely to indulge the presumption which 
the law has written for us that he is innocent until prov¬ 
en guilty. I submit, therefore, that your Honor’s mind 
must lean in his favor ; for the two vital principles of 
law, as I understand them, are that all presumptions 
and prosecutions affecting the life of men aie to he in 
favor em trtfee, and all presumptions ami prosecutions 
affecting liberty are to be infavorem liberUiti*. And 
if your Houor is to commence these proceedings with a 
mind thus inclined in favor of the prisoner, 1 ask that 
you will allow the jurors also to enter the box with their 
minds charged in advance with the same legal presump¬ 
tion to do that duty which they are called upon to per¬ 
form. If these jurors enter that box with the presump¬ 
tion that the prisoner at the bar is innocent, the first 
effort of the prosecution must be to overcome this con¬ 
viction iu their minds, and to bu Id upon this legal pre¬ 
sumption. The answer of this witness admits nothing 
but the indulgence of such a legal presumption, and 
every man who commences this case ought to entertain 
it, and provided it is not an absolute and unchangable 
opinion, carries out the presumption of the law and is 
strictlv entitled to his seat in the jury box. 

Mr. Carlisle thought it was plain from the answer of 
the juror to what conclusion he had arrived. From 
wluit he had heard and read he was for the prisoner. 
This was not to be confounded with the leg d presump¬ 
tion of innocence, based as it was, upon a partial know¬ 
ledge only of the facts. 

Mr. Brady said that there never was a human being 
sworn as a juror, in a criminal case, when that case pre¬ 
sented any circumstance calculated to elicit from the 
human heart the thing called sympathy, who did not, the 
instant he looked npon the prisoner Lave some impre*- 
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sion for or against him. Such an object did not exist, in 
nature as an animated marble statue, that could move 
forward to the clerk’s desk to be sworn, without some 
emotion. Yet that juror on hearing the case might de¬ 
cide according to the evidence. 

He would like to have the Court ascertain what the 
juror meant by saying that he was for the prisoner 
whether he referred directly to the prisoner in person, or 
whether it was merely a general impression of sympathy, 
common to every one, and of such a nature as might be 
removed by the evidence. 

Mr. Carlisle understood the ruling of the Court yester¬ 
day to be that where a juror had formed or expressed an 
opinion, and had felt some sympathy for the accused, 
eveu admitting that he could render an impartial ver¬ 
dict, he was disqualified from sitting upon the case. 
He believed that his Honor laid down this rule, that if it 
was apparent from the statement of the juror that he 
had reached temporarily, at least, certain conclusions, 
and was influenced by certain sympathies, if those sym¬ 
pathies were against the prisoner, the prisoner would 
be obliged to overcome them before he could reach the 
mind of the juror, and the juror was consequently 
not in that state in which he ought to be when he enters 
the jury box. So, if against the government, the 
government would be obliged to overcome that difficulty 
before it could approach a fair and impartial mind. 

The Court.—The question first proposed to the juror 
by the counsel for the defence, was as to whether he 
could render a fair and impartial verdict, and ids answer 
removed the effect of his having formed an opinion ; but 
the juror went a great deal further: He sad “ he was 
tn favor of the prisoner.” If that was not a disqualifi¬ 
cation, the Court must confess that he could not see in 
what a disqualification consisted. In deciding upon 
these questions, he did not think that such nice distinc¬ 
tions should be applied as were attempted to be made 
by the counsel. 

Mr. Ratcliff asked whether the Court would not permit 
the counsel to inquire of the juror whether or not that 
opinion was hypothetical. He supposed it had often 
been decided, and was a well recognized law that a mere 
hypothetical opinion did not disqualify a juror. The 
juror had said that he was biased in favor of the pris¬ 
oner from what he had heard—conceding it to be true. 
And could not the defence be permitted to ask him if, 
when the testimony was presented before him in the 
jury-box, bis opinion would not be modified in conform¬ 
ity therewith ? and if he answered in the affirmative, 
then would he not be a competent juror? 

The Court said that he had already decided the ques¬ 
tion. 

The counsel for the defence took an exception to the 
ruling of the Court. 

Job W. Angus had formed an opinion, but could ren¬ 
der an impartial verdict in accordance with the law and 
evidence; his impressions, however, were in favor of 
the prisoner. 

The Court thought that this was sufficient to disqualify 
the juror, to which ruling the counsel for the defence 
noted an exception. 

Elijah Edmonston had formed and expressed an 
an opinion, and “ should acquit the man if he were 
placed upon the jury.” (Sensation.) 

Charles H. Kiltberger had no* formed an opinion, was 
not biased ; M bnt if the prisoner was guilty, he would 
say, hang him as high as hell.” (Sensatiou and laugh¬ 
ter.) 

Challenged peremptorily by the defence. 

Alex. Lammond had formed and expressed an opinion 
fully and freely in favor of the prisoner. 

Theodore Moses had formed an opinion, but his sym¬ 
pathies were with the prisoner. 

Mr. Chilton desired that the question should be put, 
what the juror meant by sympathy. 

The Court said the mere fact of existence of any sym¬ 
pathy on either side was a disqualification. In one of 
most remarkable cases on record, that of a negro who 
was tried before the New York courts for the murder of 
a whole family, and in which case Mr. Seward gained 
credit for his conduct of the defence, it was held that 
any sympathy or leaning whatever disqualified a juror. 
The Court had already made precisely the same decision 
twite to-day. Set aside. 

George F. Varnell, had formed and expressed opinion. 

Wm. Marlow.—Same. 

John G. Robinson, had formed an opinion, but thought 
he could render an impartial verdict. Challenged by 
the defence. 


Joseph Davis, formed an opinion. 

William Hughes, had not formed an opinion ‘‘which 
would prevent a fair and impartial verdict.” Was not 
prejudiced. Had no scruples against capital punish¬ 
ment, “ when justice demanded it.” Challenged. 

James Starving, had formed an opinion upon rumor, 
and did not think he could render an impartial verdict. 

John H. Simms, had formed and expressed an opin¬ 
ion. 

Benj. S. Kinsey.—Same. 

Alexander Forrest.—Same. 

John Pettiboue, had expressed an opinion most de¬ 
cidedly, and could not be influenced by the evidence. 

Alexander Bulley, was prejudiced in favor of the 
prisoner, and believed he could not -render a fair and 
unbiased verdict. 

Thomas G. Ford, did not think himself trustworthy j 
had conversed with an eye-witness. 

Thomas E. Baden had formed an opipion. 

John F. Dennis.—Same. 

Zadoc Williams.—Same. 

James T. McIntosh, could not find an impartial ver¬ 
dict upon the evidence. 

Wm. Uttermuehle formed an opinion. 

'VYm. M. Moore, had formed an opinion, and saw 
nothing to prevent his giving an impartial verdict. 
Had had impressions, and entertained a bias, but did 
not think they would interfere with his judgment. 

The Court thought that taking the questions together, 
he was qualified to act as a juror, and he was accord¬ 
ingly sworn. 

Hugh Leddv had formed and expressed an opinion. 

Thomas J. Magmder.—Same. 

Joseph L. Venable, had formed a decided opinion, 
and “ did’nt think any evidence would change his 
mind.” 

Samuel Puraphrey, would be afraid to trust himself, 
having formed and expressed decided opinions. 

James B. Greenwell had formed and expressed opin¬ 
ions. 

Robert Cohen had not formed or expressed an opin¬ 
ion; had no bias for or against the prisoner, and 
thought he could render an impart^l verdict. Chal¬ 
lenged by the defence. 

James L. Barbour had formed an opinion. 

James S. Tophany.—Same. 

Thomas C. Wheeler, thought that his sympathies 
were in behalf of the prisoner, and no evidence could 
change them. 

Wra. H. Ball had formed and expressed an opinion. 

Wm. H. Upperman.—Same. 

J. F. B. Purcell.—Same. 

Hiram Ritchie, had expressed an opinion as to what 
would be the result of the trial; could not form an 
opinion as to the innocence or guilt of the prisoner ; 
always thought he could render an impartial verdict 
upon the law and evidence. Both parties stand the 
same to him in regard to prejudice. Had no bias for 
or against the prisoner. His sympathy was for the 
prisoner in a generM way, and the same that he would 
entertain for any person in his situation. In speaking 
of the result of the trial, he had stated what ought to be 
the result, and not what it would be. 

The Court under these circumstances, taking the 
whole of the questions and answers together, decided 
that the juror was not qualified, on the ground that an 
opinion expressed by a juror as to what ought to be She 
result of a trial of this kind, showed a prejudice in his 
mind which would interfere with the rendering of an 
impartial verdict. The juror was accordingly set aside. 

Counsel for the defence took exception to the ruling. 

Stephen Costar, had formed and expressed an opin¬ 
ion. 

John R. Mitchell. —Same. 

Harmon Burns, did not think he was competent to 
sit on the case, because of his very decided opinion and 
prejudices. 

John Miller, had formed and expressed an opinion. 

Reuben B. Clark.—Sutpe. 

Franklin Tenney, was opposed to capital punishment. 

James P. Bartholow, formed and expressed opinions. 

Daniel B. Clark, had a fixed opinion on all such cases ; 
and did not think he could be an impartial juror. “ If 
a justification of the act would make him an impartial 
juror, he should be one.” (Laughter.) 

Jeremiah Hepburn, bad formed and expressed an 
opinion. 

Wm. Cooper, bad formed no opinion, was unbiased, 
and could render an impartial verdict. 
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Challenged by the defence. 

The Court here remarked that a panel of seventy-six 
talesmen, instead of seventy-five, as ordered, having 
been summoned, the last name might be stricken off, so 
as to make the number correspond with the order of the 
Court. 

Mr. A. S. Wright, had formed an opinion, but could 
render an impartial verdict on the law and evidence; 
had no bias for or against the prisoner, nor had he any 
scruples against capital punishment. 

The District Attorney proceeded to inquire as to his 
property qualification. 

Mr Stanton.—We propose to take an exception to the 
interrogatory which has been put by the District Attor¬ 
ney, and we might as well raise the point now as at any 
time. With all due deference, therefore, to the opinion 
of the Court, we respectfully submit that it is no objec¬ 
tion te. a juror that he does not hold property to the 
amount of ; and I desire to state that the question 
lias beeu made with tlwe deliberation of counsel, and not 
out of any disrespect, either to the Court, or to the other 
side, but because it is believed to be law. When the 
question was first made on the opening of this case, the 
counsel for the prisoner was somewhat taken by sur¬ 
prise, because, although aware that a statute of Mary¬ 
land, when a colony of Great Britain, In 177T, imposed 
such a qualification, we were not aware that the United 
States had ever, in any criminal cases, availed itself of 
any such objection. It appears that the District Attor¬ 
ney, for many years in this District, has not made a 
point of that qualification as a general rule ; and that 
though the objection had been made for the purpose of 
getting rid of a questionable juror from time to time, 

. yet the officers entrusted with prosecutions have not 
thought proper to make an objection so much at vari¬ 
ance with the principles upon which the government 
rests. We are informed that in the practice of the Dis¬ 
trict Attorney for the past four weeks, during which 
time he lias had a large number of jurors before him, in 
not one solitary instance has he made that objection. 
We had supposed that the same rule would be applied 
to this case, but it seems that we are mistaken, and it 
has, therefore, become necessary and proper to consider 
what is the law upou that subject. In the first place it 
is true that there is a law of M tryland, of October, 1777, 
under which the District Attorney claims the right to 
make that challenge. Prior to that time, under the 
Colonial government of Great Britain, ami under the 
opinions entertained by that government in regard to 
the qualifications of a juror, they had established those 
qualifications both in respect to the amount of personal 
■estate and the character of that estate. Previous to 
that time, in the province of Maryland, freehold prop¬ 
erty was regarded as sufficient for a juror; and it was 
believed that not only was a man better qualified on 
account of property, but that he must have a particular 
class of proper ;y, and unless he had a freehold of a par¬ 
ticular value, though he might own ten hundred thou¬ 
sand times more property in value than the individual 
who held land, yet there was virtue and quality in land 
which gave the landholder a right to be a juror, which 
the holder of personal property did not possess. As 
early as 1777, that idea had progressed, so far, and the 
minds of men so far released themselves from the bond¬ 
age of ancient error, that the absurdity of requiring 
the freehold qualifications was even at that day abol¬ 
ished, and it was provided that there should not be a 
freehold qualification by that act. Nevertheless, the 
mind had not relieved itself entirely from the bondage 
of ancient ideas, and there were still required to be a 
certain property qualification. But I need not pause 
here, and occupy the time of this Court in discussing 
the origin of this idea which supposed that those only 
were capable of passing upon questions of law, who had 
property at stake in the law. 

Now. what are the laws of this District ? This person 
is arraigned at this bar under the laws of the United 
States, under an act of Congress, which declares a cer¬ 
tain act, of which he is accused, to be a crime; he is ar¬ 
raigned at this bar under the jurisdiction and sovereiirntv 
of the United States, and unless the jurisdiction and sove*- 
reignty of tiie United States have imposed a qualification 
upon its jurors, no qualification can be imposed upon 
tnem except the qualification recognized by tiie common 
law of the land that .heyehall >,e free a 7 nd topa’^al 
triers of the fact Is such a qualification required by 
tne laws of the United States ? M J 

The acts affecting this question will be found first in 
tiie general act of17S9. under the first section of which 
act the pri soner is here arraigned > 


“ In cases punishable with death, a trial shall he had in 
the county where the offence was committed, or where 
that cannot be done without great inconvenience, twelve 
petit jurors at least shall be summoned from thence 
And jurors, in all cases, to serve in the courts in the 
United States, shall be designated by lot or otherwise in 
each State respectively, according to the mode of form- 
ingjuries therein now practised, so far as the laws of 
the same shall render such designation practicable by 
the courts or Marshals of the United States.” 

Thus far your Honor perceives that the law indicates 
the designation of jurors. Then it proceeds: 

41 And the jurors shall have the same qualifications as 
are requisite for jurors by the laws of the State of which 
they are citizens, to serve in tiie highest courts of law of 
such State.” 

Now that is all the qualification Imposed upon the 
juror by the laws of the State in which the trial is to be 
had. Is this a State, or is it not a State ? Are we now 
in a portion of the State of Maryland, and subject to the 
same qualifications and restrictions which were thought 
proper to be put upon its citizens while in a state of 
colonization and subjection, as in 1777? By no means. 
We are now in a portion of territory, geographically aDd 
politically, that has been withdrawn from any State, and 
belongs only to tiie United States, where the jurisdiction 
and sovereignty of the United States alone dwell. 

But 1 shall be admonished that there is another sta¬ 
tute vhieh provides that laws shall be ignored in the 
District of Columbia (Brightley’s Digest, p. 201, 16). 
Upon the organization of this District, it was provided 
that the laws of tiie tiie State of Virginia, as then exist¬ 
ing, should be continued in force in that part of the Dis¬ 
trict of Columbia which was ceded by the State to the 
United States, and by them accepted for a permanent 
seat of government; and that the laws of the State of 
Maryland, as they exisf, shall be and continue in force 
in that part of the District which was ceded to the Unit¬ 
ed States by that State, and by them accepted as afore¬ 
said. Now this is the provision in regard to the civil 
laws of the State, not the criminal procedure of the 
State, because there was a criminal procedure adopted 
by Congress for this District. 

That procedure was the act of July 20,1840; and this 
act of 1840 is entitled “An Act to amend an Act ap¬ 
proved May 18th, 1800.” That act of May 13th, 1S00, 
was the first amendatory act of 1789. “ And jurors in 

all cases to serve in the courts of the United States, 
shall be designated by lot or otherwise in each State 
respectively, according to the mode of forming juries 
therein now practised, so far as the laws of the same 
shall render such designation practicable by the courts 
or marshals of the United States.” Now that act found 
a certain practice prevailing in this District, and its 
operation was to give validity to that practice as 
then prevailing; but there was a further provision, 
as I before remarked, in the act of 1840, which under¬ 
took to prescribe the mode in which jurors should 
be des gnated and qualified in all the courts of the United 
States. Now, your Honor will observe the terms of 
that act: “Be it enacted by the Senate and House of 
Representatives of the United States of America in 
Congress assembled, that jurors to serve in the courts 
of the United States in each State, respectively, shall 
have the like qualifications and be entitled to the like 
exemptions as jurors of the highest court of law of 
such State now have, and are hereafter from time to 
time to be entitled to, and shall be designated by bal¬ 
lot, lot, or otherwise according to the mode of forming 
such Juries now practised and hereafter to be practised 
therein in so far as such mode may be practised by the 
courts of the United States and the officers thereof, 
and for this purpose the said courts shall have power to 
make all necessary rules and regulations for forming 
the designation and etnpannellingof juries, in substance 
to the laws and usages now in force in such State; and 
further, shall have power by rule or order to conform 
the same to any change in these respects which may be 
hereafter adopted by the legislatures of the respective 
States or the State courts.” 

Now, the view which the counsel for the defence have 
of this case is this : that Congress having provided the 
mode of qualifying jurors, and having imposed no 
qualification, it being against the rule and practice of 
Government in every other respect, there is no warrant 
whatever for this particular qualification in a case 
tried under the laws of the U. S., within a territory of 
tiie U. 8. which forms no part of any State. I do not 
feel it necessary for me to do more than merely to pre¬ 
sent these views to the Court. I submit to your Honor 
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that there is no warrant under Congress, by any act 
of Congress, which makes an act of the Assembly of the 
Colony of Maryland in 17S7 a law in the District of 
Columbia, the Capital of the U. S. at this time, after the 
termination of nearly a hundred years. As I said be¬ 
fore, however, I mean no disrespect to the opinion of 
the Court, wnich seems to be set'led on this question, 
and 1 have only taken the trouble to state these 
authorities and exhibit these statutes, to satisfy the 
Court that it is a point which counsel have examined, 
and they feel a strong belief that the prisoner has a 
right to be tried by free and unbiassed men without 
regard to the property qualification. 

The District Attorney.—May it- please your Honor, I 
shall not be drawn into a discussion of the propriety of 
this rule of the Maryland law. nor shall 1 discuss 
whether it be an ancient prgudice or a present pro¬ 
priety. The question for us to determine is, what is the 
law ; not whether it be a good one or a bad one ; a wise 
one or a foolish one. Now, what says the statute? I 
imagine after your Honor is shown the existence of a 
law requiring a certain course of procedure, that your 
Honor will not go behind that law for the purpose of 
inquiring into its wisdom or propriety, no matter how 
much it may be repulsive to your own private judgment 
and feelings. With that I have nothing to do. As to the 
matter of practice, 1 will state to the gentlemen on the 
other side, that it is true I have been connected in the 
prosecution of murder cases at another time in this 
court and that this rule was not insisted upon ; and if 
the gentleman wants frankness and desires the reason 
why it has not been insisted upon, I will tell him : It 
was because I was not aware of the existence of the 
law at that time, and, therefore, could not put it in 
practice. 

If I had been aware of the existence at that time, I 
should certainly have insisted upon it as a point of law. 

But this is not the first time that this rule has been 
observed in court. The associates of the gentleman 
might have informed him that it has frequently been 
the practice here. It has been resorted to in many 
cases, and I think I may safely say that, so far as my 
own practice has beeu concerned, the deviations have 
been rather exceptions than otherwise. I know that it 
was resorted to at the instance of the United States 
where tny associate was counsel for the defence. I 
know it was the practice of the former District Attorney, 
who sits behind me (Philip K. Kendall, Esq.), who, in 
every case, enforced the rule. I know, also, that it was 
the general practice of the late District Attorney. 

By the first act of 1777, the freehold qualification, as 
far as the provincial court was concerned was dis¬ 
pensed with. Before that time it was a sufficient ground 
of objection to a juror that he had not a property 
qualification in the county where the court was held. 
Say the gentlemen, the law of 1777 is an old statute. 
One hundred years ago ! It may be better or worse for 
that. As to that I snail not say. It is very true that 
at the-time it was instituted it was about the era of our 
own Declaration of Indepepdence, when it is to be 
supposed that our fathers knew something about the 
rights of people, and human rights in general; and if 
we were to retrace our steps in some respects to the 
maxims which they recognized and cherished and from 
which we have departed in these modern days, we per¬ 
haps would not be so much in error as we are. So 
stood the old law until the cession of the District of 
Columbia. In 1S01, Congress enacted that the laws of 
Maryland now in force, till otherwise ordered, should 
become the laws of the District of Columbia. In other 
wo ids, the act of Congress in 1S01 made the act of 
1777 an act of Congress to apply specifically and 
directly to the District of Columbia ; now, then, if 
your Honor please, this statute fully and expressly pre¬ 
scribed the qualification of jurors. It is the law of 
the land, and the law of this case ; and whatever might 
be the effect of a departure from it, 1 care not whether 
any advantage shall be taken of it at any subsequent 
step of this case ; it is sufficient, for me as a public pro¬ 
secutor to know that it is law—and I stand upon it 
because it is law. 

Mr. Stanton, in reply thought the importance of this 
question was never more manifest than now. He 
would inquire of Mr. Ould how long he had been prac¬ 
tising law in this District? 

Mr. Ould.—Since 1844. 

Mr. Stanton.—About fifteen years. They had the 
declaration of the gentleman, who for fifteen years had 
been engaged in the practice of the criminal law, who 


had been appointed by the 'President of the United 
States, as a gentleman in every way qualified to en¬ 
force the laws of the United States, who had been con¬ 
firmed by the Senate as such, who for thirty days or 
more had been performing the duties of his office, and 
vet had declared that until recently he did not know 
what were the qualifications of jurors in this District, 
and that a man ought to have eight hundred dollars 
before he could come Into court and serve as a juror 
to pass upon the life or death of a fellow man. V> here 
had this practice been hidden, that a man of intelli¬ 
gence didn’t know it ? Why had it been buried in t’ 
oblivion of a hundred years to be dug out for the t« -• 
of Daniel E. Sickles ? ... 

Mr Stanton replied at some length totne remarks ot 
the District Attorney, and strongly reiterated th«- points 
lie had already made, lie contended that the practice 
of the court must be the law of the court, and it must 
be a uniform practice; but where the public prosecutor 
was not aware of it, as by his confession he was not, 
then it is not the practice of the court, and the court 
ought not to allow it to prevail, especially where the 
life of a human beiug might be at stake. In addition 
to this, the defendant was to be tried under the law of 
the United States; he was to be tried under the com¬ 
mon law forms, in which the property qualification was 
not to be found. 

The Court.—Mr. 0. S. Wright, a juror, having been 
sworn is asked several questions by the counsel. The 
District Attorney inquired of him whether he was 
worth $800 ? He has a right to put this question. 

The county of Washington, which is this county, was 
a part of the State of Maryland; and the laws of Mary¬ 
land were extended over the District by the Act of 27th 
of February, 1801, and are as much a part of the laws 
of the District as if Congress had enacted the laws in 
so many words. If the particular provision of the act 
of 1777, which has been referred to, has not been prac¬ 
ticed and enforced uniformly. I know that it has been 
practiced and enforced in many instances since I have I 
been on the bench ; the reason why uniformity has not j 
prevailed, is, I suppose, that the District Attorney did I 
not choose to avail himself of that advantage. 1 think 'j 
1 heard the late District Attorney say, that the reason he 
did not avail himself of that advantage, was because 
a man did not always possess mind according to the 
weight of his pocket. Whether it is a wise law is not 
the question before the court, at all; the question is, 
whether the law exists? With the laws of Maryland, 
as enacted since 1801, we have nothing to do more than 
with the laws of California; with so many of the laws 
as have not been changed since 1801 we have every¬ 
thing to do. The people of Alexandria had certain 
rules of action founded on the laws of Virginia, while 
the people of this District were governed by the laws 
of Maryland of 1801. The very curious state of things 
remarked by the counsel for the defendant, therefore, 
did actually exist. 1 have myself tried men under the 
laws of Virginia, In Alexandria, and punished them, 
too, when convicted ; and I am sure, and everybody 
knows it, that the laws of Maryland have been en¬ 
forced here with great uniformity. The tribunals of 
this District have labored under a great mistake for 58 
or 00 years, if the position taken by the counsel for , 
the defence be correct. All the courts, and the judges 
who have held courts in this District have, with perfect 
uniformity, as far as I am informed, enforced those 
laws. They could not do otherwise, for Congress haa 
distinctly said that they should be the law of this 
District. The law requiring a freehold qualification 
was amended by a subsequent law of Maryland, so as 
to make the non-holding of a freehold no cause of j 
challenge, but still left an ownership of $800 as a pre¬ 
requisite to a man’s being sworn as a juror ; and here, 
his qualification or disqualification in this respect is 
based. The District Attorney hr the counsel for the 
defence have a perfect right to enforce this law, and if 
they please, it may be done in the present instance. 

The juror on being again questioned stated that he 
presumed he was worth more than double the # amount 
named, but stated that his property was not in the 
District. 

Some further discussion ensued as to whether the 
juror was qualified, his property not being here where 
he resided. A question arose as to whether the pro¬ 
perty was personal or real property. 

The juror replied that it was personal property. 

Mr. Stanton contended that personal property was 
in law drawn to the individual wherever he resided. 
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Mr. Carlisle desired to know what the property con- 
tieted of, and the juror replied that it was in notes and 
lebts due him. He had the notes here with him. 

The Court said there was no objection in his mind to 
he competency of the juror. 

ne was accordingly sworn. 

The Court stated that when the twelfth juror was 
ibtained, near the time of adjournment, it had been 
he practice not to Bwear him till next day, in order 
hat the eleven jurors sworn might have an opportunity 
o go home and make arrangements for their necessary 
absence during the trial. 

Mr. Stanton objected, and desired that the twelfth 
juror be sworn. He desired, on behalf of the prisoner, 
hat the jury be sworn as soon as possible. 

The Court was not particular about it. 

Finally, Mr. Stanton agreed that if the jury desired 
o go home, they could decide for themselves (a juror 
laving requested permission to retire, for the’ reason 
hat he had made no arrangements for being absent), 
ind he was willing to leave it to them. 

Several of the jurors desired to be permitted to re¬ 
urn to their homes for the night, and it was so agreed 
m all sides. 

The jurors were then cautioned as in previous days, 
md dismissed. After a few moments’ conversation 
vith his friends, the prisoner was remanded to the jail, 
md the Court Adjourned. 


FOURTH DAY. — Thursday, AjtrU 7,1S59. 


The Court convened ut the usual hour. 

A jury having been selected* public interest in the pro¬ 
cess of the trial appears to be on the increase. The 
pace within the bar has been more densely crowded 
ban heretofore, and without, every inch of room has 
ieen monopolized by the eager spectators. 

Judge Crawford stated that after the adjournment of 
he court yesterday, one of the jurors came to him, and 
sxpressed some fears of not being able to sit impartially 
n the case, to which the judge replied that he could not 
fxcusehitn. His Honor felt bound to make this state- 
nent publicly for the benefit of the parties concerned. 

Mr. William L. Moore, the juror referred to, arose in 
lis seat and said that he had been deeply impressed 
rith the responsibility restfng upon him, but on mature 
eflection, he felt perfectly satisfied with himself, and 
lad no further objection to urge. 

Mr. A. 8. Wight, the twelfth juror, was duly sworn, 
md took his seat in the box. 

The jury is composed as follows: 

1. Rezin Arnold, farmer—county. 

2. James L. Davis, farmer—county. 

8. John E. Neale, merchant—city. 

4. Wm. M. Hopkins, gent’s furnishing —city. 

5. William Bond, shoemaker—city. 

6. James Kel y, tinner—city. 

7. Wm. C. Harper, grocer—city. 

8. Henry M. Knight, grocer—city. 

9. Jesse B. Wilson, grocer—city. 

10. John McDermott, coachmaker—city. 

31. Wm. M. Moore, grocer—city. 

12. Alpheus S. Wight, cabinet-maker—city 


The indictment was then read, and Robert OuM. Bfr 
he District Attorney, rose and addressed the Jury 

May it please your honor and gentlemen of the jur 
n 1 d i ct 2? e " t wh J° h luwJiwt been read to you chars 
hiniel E. Sickles, the prisoner at the bar, with the wi 
ul murder of Philip Barton Key. 1 si,all narrate to y 
? n I’r * h,ef incld ^ connected wi 
him * !!? a % 1 be,ieve the evidence will disclo 

* , Th f P art,es - 1 ^PPose, are well known to v 

II. at kast by reputation, one being the repre-entati 
i the Congress of the United States of a gr£at comm 
ul metropolis of the Union ; the other, one who lo 
nd honorably filled .he post of public prosecutor 
iiis District; and perhaps in the bearing of several 
h f o » ,as discharged the duty which has to-day fall 

The place where the crime charged in this indictme 
ccurred was the city of Washington—the time, the 27 
f February last I: was the SaU.uth-a day which f 
ore than eighteen | mdred , 
i commemoration of that Divine mission which broug 


“peace on earth and good will to men.” In the soft 
gush of that Sabbath sunlight, at an hour midway be¬ 
tween morning and evening, did he commit this act. 
At a time almost when the echoes of the church bells 
were lingering in the air, the deceased all unconscious of 
the tremendous woe that was then suspended over his 
bouse, was met by the prisoner at the bar, on one of the 
thoroughfares of the city. He must soon have seen, 
from the attitude, movement, and all those evidences of 
deliberate intent, which rounded into completeness that 
scene of horror, that the prisoner intended some deed 
of blood. All unarmed and defenceless as the deceased 
was, he used all the feeble means that were in his power 
to save his life. Ilow ineffectual they were even in de¬ 
laying the terrible fate that overtook him, the evidence 
in this case will show. The prisoner at the bar had 
come to that carnival of blood fully prepared, lie was 
a walking magazine. He was not only fully provided 
in tlie number of his firearms, but had also taken care 
to supply himself with their different varieties, each one 
of which, doubtless, possessed its peculiar excellence 
for the murderous work. To a nice and close calculator 
the contingency of an anticipated collision might call 
into requisition both Derringer and revolver. If before 
the time of meeting any such idea passed through the 
mind of the prisoner at the bar, as would seein to be in¬ 
dicated not only from the number and variety of his 
firearms, but from the temporary armory with which he 
was provided, to wit, a convenient overcoat on an in¬ 
conveniently warm day, it would seem that he did not 
reason carelessly. Against this moving battery 
which could place itself in any position like a 
piece of flying artillery on a field of battle, the 
deceased interposed nothing, and bad nothing to 
interpose save the physical strength which when 
governed by presence of mind, ever was but feeble at 
best; a poor and feeble opera-glass, which, even 
when thrown with well directed aim, was comparatively 
harmless ; and last of all, the piteous exclamations 
which, however they might have moved other men, in 
this case, let me state, fell upon ears of stone. The ev¬ 
idence in this case, gentlemen of the jury, will show to 
you from the first act la this tragedy down to its full 
fruition, through each and every successive scene of 
horror—not only that the deceased was unarmed, but 
that the prisoner at the bar knew such was the fact ; 
That he must have known it when the first shot was 
fired at the corner; that he must surely have known it 
when, subsequently, the exclamations of the deceased 
were ringing in the air; and that, if possible, more cer¬ 
tainly still be must have known it when he stood bravely 
over his victim, revolver in hand, seeking to scatter the 
brains of one who had already been mortally wounded 
in three vital parts, and whose eyes were being cov¬ 
ered with the film of death. I say not this, gentlemen 
of the jury, for the purpose of inflaming your minds 
against the prisoner at the bar, but as an illustration of 
the common law, that homicide with a deadly weapon, 
perpetrated by a party who has all the advantage on 
his side, and under circumstances indicating cruelty 
and vindictiveness, is murder, no matter what may be 
the antecedent provocations in the case. 

[The District Attorney here read from Wharton, on 
homicide, page 194.] 

The evidence in this case, continued Mr. 0., will show 
you, gentlemen, that no matter how revengeful may 
have been the feelings of the prisoner at the bar towards 
the deceased at the time of their meeting, yet a sufficient 
time elapsed between that moment and the close of the 
catastrophe to have allowed whatever passion had in¬ 
flamed him, to subside. Not only was there sufficient 
time, but. all the other circumstances of the case seem 
to have conspired to such a result. I know not, gentle¬ 
men of the jury, how so bloody a purpose could have 
been entertained during such a length of time, and un¬ 
der such appealing circumstances, except that it was 
sustained by remorseless revenge, At least, four or five 
shots were fired, or attempted to be fired, and an inter¬ 
val of time greater or less intervened between those 
shots. Earnest, perhaps frantic, entreaties—such as a 
man would make for his life—such, perhaps as a desire 
for an opportunity of self-vindication, or the recollection 
of the little ones that be bad left clustering around his 
hearthstone may have brought to his lips, filled up a por¬ 
tion of those appeals. 

The first shot that, in all probability, took effect upon . 
the person of the deceased, wounded him severely in 
the groin. From that time, at least until he fell upon 
the pavement, he was in supplicating retreat, yet the 
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prisoner at the l>ar did not desist from his bloody at¬ 
tempt to kill, hidden in his hearr. as he stood over the 
prostrate and dying form of the deceased. Nay, more, 
gentlemen of the jury, |he evidence will show to you in 
this case that he was attempting to add mutilation to 
murder, when he was arrested by the parses who subse¬ 
quently bore the lifeless form of his victim from the spot 
on which he fell. 

Murder, gentlemen of the jury, as you will find the 
definition accepted by almost all the civilized world, is 
the unlawful killing of a human being w ith malice afore¬ 
thought. Manslaughter—the unlawful killing of a hu¬ 
man being without malice aforethought. The distinc¬ 
tion between the two, although frequently made the 
subjects of controversy—tolerably well understood, 
J beg leave to impress your mind, by the citation of 
some of those general principles as recognized in the 
common law—the law that governs us here in the ad¬ 
ministration of criminal justice. 

Mr. Ould then proceeded to read from Wharton, pages 
88, 169,177, 179, 1S2, 192. 197, and 199. 

The rules, gentlemen, by which the crime of murder 
is tested, are not of to-day’s or yesterday's growth.* 
They have come down to us consecrated by time, and 
have met the approval of just, wise, and good men. 
While changes in other respects have been made in the 
law which governs and controls the relations of inan 
to man, while the hand of reform and innovation has 
been busy in tearing down and Remodeling other por¬ 
tions of the structure of human justice, the great., grand 
old foundations of the common law with respect to this 
offence, instead of being impaired, have been cemented 
and strengthened by time. Springing like an arch, as 
it were, over the vast chasm which separates the re¬ 
mote past from the present, they have become stronger 
by the pressure of centuries. The maxims of the com¬ 
mon law relating to the crime of murder, are based 
upon common sense and common justice. However 
technical that common law rnay be in other respects, 
here it deals alone with the fact. All its features are 
essentially human. The figures of these great old mas¬ 
ters, even our rough-hewn ancestors, as portrayed to us 
in the light of their own maxims, are revealed to us as 
living, actual men, like unto ourselves. These princi¬ 
ples owe their entire strength, and I may say, also, 
their veracity, to their humanity—not the modern, 
sickly, sentimental humanity, but one that is God-fear¬ 
ing and men-loving. 

And while thus they allow a sufficient toleration of 
the weakness of our common nature, they form as it 
were at the same time the very pedestal upon which 
rests the sublime figure of public justice. Whenever 
those principles are perverted, whenever they are 
warped for the purpose of shielding a criminal, whether 
he be humble or powerful, a blow is struck at both hu¬ 
manity and justice. Society, gentlemen, has its human 
cries, as well as the solitary prisoner, and if they come 
up to us in the swell of uncounted voices, they are no 
less wrong. The jury that sends its deliverance to the 
offender, whose stains are not washed off by the evi¬ 
dence in the trial, is itself morally derelict to the high 
obligations which humanity alone imposes on it. These 
practices, gentlemen, relating to the law of murder, 
have been proved by experience to be so evidently 
wise and just, that in no civilized court that I have 
heard of, has there ever been any essential departure 
from them. Innovation, even in its widest moments, 
has never yet suggested the propriety of allowing re¬ 
venge, as either a justification or even a palliation of 
the crime of murder. 

Human society could exist upon no such basis, civili¬ 
zation itself, would become an impossibility. The com¬ 
mon law has the most sacred regard for human rights; 
so sacred that even the rankest crimiual who has as¬ 
sumed unto himself the functions of judge, jury, and 
executioner, is himself given by that law the privileges 
of a fair and impartial trial It gives to-day, to Daniel 
E. Sickles, the prisoner at the bar. not only what he de¬ 
nied to his victim—an impartial jury, and an upright 
judge,— but, until he is proven guilty, clothes him in the 
spotless robes of innocence 

How long the facts that may be proven in the progress 
of this case, how long the presumption of innocence in 
his favor will control the facts of the case, as they may 
be given to you in evidence, is for you to determine. 
How soon, gentlemen, that presumption will be sup¬ 
planted by another, terrible to the prisoner, is one which 
the law authorizes and commands you to draw— the 
presumption of murder arising from* the evidence— is 


for you to judge. Whether in addition to this seconi 
presumption, the proofs in this case will show, furthei 
an expressed malice on the part of the prisoner at th 
bar towards the deceased, is for you to decide 

You sit there, gentlemen, under the law of the land. 
No prince or potentate ever exercised a higher functioi 
than that you are called upon to perform. It is as so 
lemn as death ; it is as momentous as life. Your con 
sciences have been purged by the ordeal of the court 
and you have solemnly sworn you are competent to de¬ 
cide upon the guilt or innocence of the prisoner at the 
bar. 

You sit there, gentlemen, as jurymen, and not aslegls- 
lators. Whether the law be wise or foolish—whether it 
inflicts too severe or two mild a punishment, is no con¬ 
cern of yours. You are there to find the facts, and nol 
to amend the law. You might as well annul the law 
which empannels you, as to attempt to alter or set aside 
the law which defines or establishes the crime of mur¬ 
der. 

Nor, gentlemen of the jury, have you anything to do 
with the punishment which the law affixes to that crime, 
The responsibility rests alone with the law-making 
power, and the propriety of its exercise and adminis¬ 
tration is a question addressed exclusively to the wis< r 
discretion of the executive, who can sheath the sword ol 
justice, or let it fall upon the guilty head. 

Your duties and responsibilities, gentlemen of the jury, 
are solemn and momentous enough, without assuming 
others that do not belong to you. You sit there to try 
the issue between the prisoner at the bar, and the prose¬ 
cution of the United States, which alleges that the law 
has been violated. 

The issue thus made up, you are sworn to try. Th( 
responsibilities that attach to the consequences of that 
issue rest elsewhere. Nay, more, gentlemen of the jury, 
those consequences themselves, independent even of 
their responsibilities, are in the hands of the law and in 
the keeping of a wise, merciful, and just God. 

I know not, gentlemen of the jury, what will be the 
peculiar line of defence in this case; if I did, it would 
hardly be proper for me to allude to it at this time. If, 
however, gentlemen, it be legal, and it be proved to youi 
satisfaction, let the prisoner go free. Let him go free at 
the winds of heaven. 

If, however, on the other hand. It he not legal, if il 
receive not the sanction of the law, or If, being legal, i 
be not proved, I charge you, gentlemen of the jury, b] 
the duty that your owe to yourselves, to your God, ant 
to your country, to smite the ready hand of violence 
everywhere by your verdict, and to proclaim to tht 
four quarters of the now listening world that there ii 
virtue yet left in a jury, no matter how high the posi 
tion or lofty the pretentions of the offender. 

Judge Crawford here stated that it had been thi 
‘ practice in this court for the defence to follow the proa 
ecution in opening, prior to entering upon the testimony 
If the defence, however, preferred to reserve thel 
opening, they were entitled so to do. 

Mr. Brady for the defence, stated that they preferret 
to open to the jury after the evidence for the Unitet 
States should be given. 

CALLING OF TEE WITNESSES. 

The witnesses far the prosecution were then called bj 
the Clerk, when the following answered to their namei 
Viz. : Dr. Coolidge, Dr. Stone, Richard N. Downer 
Francis Doyle, Thomas E. Martin, P. V. R. Van Wick 
Joseph Dudrow, Abel Upshur, Edw. M. Tidball, Cyru 
McCormick, John M. Seely, Jr., Jonah D. Hoover, Robt 
J. Dillon, of N. Y., Thos. Woodward, Reuben Worth 
ington, James N. Reed, Henry Hepburn. 

The following (witnesses for the United States) fall© 
to answer to their names : Eugene B. Pendleton, llou 
Richard Brodhead, of Pa., Hon. George Eustis, Dame 
Dougherty, of Pa., Barry Hayes, of Pa.. Ed. C. West 
of N. Y., Hon. Hiram Walbridge, of N. Y , E. W. Cone 
of N. Y., Welcome Beebe, of N. Y., C. K. Alburtis, < 
N.-Y., Hon. J. B. llaskin, of N. Y., Ambrose G. Kings 
land, of N. Y., sud James Pumphrey, of Washlngto 
City. 

. EXAMINATION OF WITNESSES. 

The first witness called on the part of the goverl 
ment was James H. Reed, who being sworn, testified l 
follows : Was near by at the death of Mr. Key. Wl 
passing up on th** of February last. As be got u 
near Madison Place, walking leisurely, heard loud tal 
ing, and saw two gentlemen on Gunnell’s corner. Thfl 
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were from four to six feet apart, and soon one of the 
men raised his arm gradually and steadily, and witness 
saw a pistol. At first it appeared to have a direct aim 
at the corner of the house, but in an instant witness 
saw it was aimed at the other man, who was trying to 
avoid the aim. He fired, and the parties moved for¬ 
ward some twenty feet. When they got twenty feet 
from the first position, the man shot at retreated, the 
other following him, and the former running round a 
tree crying “ murder,** “ murder,” and “ don’t shoot 
me.” The man with the pistol then snapped his pistol, 
aud it did not go off. When in the middle of the street 
the man fired the second time. 

Just before the second fire, witness saw the man shot 
at throw something at the man with the pistol, which 
passed through the air slowly, and hit the man with the 
pistol, falling at his feet. Just at that moment the sec¬ 
ond shot was fired. The man shot at then cried some¬ 
thing which witness did not distinctly hear, but the 
words '• shoot me,” or something like it, occurred. The 
third shot was then fired, and the man shot at 
twisted round on the pavement and fell. The other 
then went up to him, and snapped the pistol several 
times within two or three feet of his head. 

At the first shot, the man shot at did not move more 
than two or three feet. After the first shot, the man 
with the pistol went some twenty feet westward, fol¬ 
lowed by the man shot at. Then the man shot at re¬ 
treated, and the man with the pistol followed him back, 
when the man shot at got on the corner and got behind 
a tree; the man with the pistol snapped the pistol at 
lxim. 

[Here the jury took a short recess, after which Mr. 
Reed continued his testimony.] 

Mr. Key came out from behind the tree at the mo¬ 
ment the pistol was fired the second time. After the 
second shot, the deceased gathered himself up and ex¬ 
claimed that he was shot, and retreated to the pave¬ 
ment. Key’s back was towards the man who fired 
when he retreated. When something was thrown by 
deceased, the parties were some ten feet apart, the man 
shot was east, and the man with the pistol west. 

The third shot wtis fired after deceased reached the 
pavement, and after he cried out murder. When de¬ 
ceased fell, the man with the pistol got in front of him, 
and shot the third time while deceased was lying on the 
pavement. When the third shot was fired, deceased 
cried, “ Do^’t shoot.” 

Between ‘third shot and the succeeding snapping 
of the pistol, but about two seconds elapsed. The next 
snapping followed more rapidly. Witness did not 
change his position all the time. Was standing on the 
opposite side of the street, south of Ihe parties, all the 
while, some thirty or thirty-five paces off. Mr. Key fell 
some twenty-five or thirty feet from the lamp-post on 
the corner. All these occurrences transpired in the 
county of Washington. 

Crass Examination by Mr. Brady.—Occupation that 
of buying and 9eihng wood and coal. Have seen Key 
once at this bar. Did not know him at the thne of this 
occurrence. During the whole affair, did not see the 
features of either so as to recognize them, and saw no 
person whom I knew either by sight or name. Saw one 
person going north; also saw one other man who was 
going east ward ly towards Riggs A Co.’s bank. Cannot 
say that this person had passed the corner of the ave¬ 
nue before the firing took place, but he was opposite 
Dr. Gunnell's door ; did not see his face. Saw no others 
until several persons came running from the club house 
down Madison Place. Some of them were north of the 
club house, and some of them between the club house 
and the parties. Did not think the man who passed 
down Pennsylvania Avenue was in a position to see the 
parties when the firing occurred. There was no persons 
that he obsered who saw the first aud second shots fired. 
Ihe persons who came down Madison Street might have 
seen the second shot. Did not know Joseph L Dud- 
row Richard Downer, Edward Del a field, Jr ,ur Francis 
Doy e. Did not understand the loud talking, and had 
no idea who was speaking. Could not tell what kind 
of a pistol was used. Witness dkl not alter his position 
during the whole affair. In turning about, the hand of 
the man who held the pistol was necessarilv concealed 
from my view. After the first shot, Mr. Key did not 
advance upon Mr. Sickles or touch his person. Do not 
trunk it could have been done without my observation, 
saw nothing like what is commonly Jailed a tus¬ 
sle. There were three shots fired, and three snap- 
p.ngs of the pistol. No shot was fired when the 
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parties were not facing each other. Their faces 
were towards each other on the occasion of each 
shot, though they might not have been exactly opposite. 
When Mr. Key threw something at Mr. Sickles, ht was 
west and north from the second tree from the corner of 
Maynard’s house, about twelve or fourteen feet from 
the tree. The article which Key threw at Sickles moved 
very slowly, and passed at right angles from where I 
stood, but I was not in a position to measure its rapidi¬ 
ty. It touched the body of Sickles, but could not say 
where. The second shot was simultaneous with this 
throwing. They were then about eight or ten feet apart. 
Tne firs-t parties who approached after Key fell, were 
those who bore his body away. Cannot say that I ob¬ 
served that either of these persons spoke to Mr. Sickles. 
The last that I saw of Sickles after the transaction, he 
was crossing Franklin Square. After the last shot, Mr. 
Sickles turned around and walked in a northerly direc¬ 
tion up the street. Witness thought at the time, that 
the last shot had taken effect on the body of Key. Can¬ 
not tell positively what part of the person was wounded, 
hut should judge that the shot struck him withiu this 
this circle [witness here described a circle from his 
throat to the lower part of his abdomen]. There were 
two snappings after the last shot, and Sickles was dis¬ 
tant from Key on the occasion of each of these last two 
snappings four or five feet. The shortest distance be¬ 
tween Mr. Sickles and Mr. Key, during either of the 
snappings or firings, was about two or two and a half 
feet. The last two shots were rapidly made. The whole 
affair lasted from a minute and a half to two minutes, 
but I ain not positive ; it is difficult to measure the 
time. Key fell on his bide and elbow, with his face to¬ 
wards Sickles. 

By the District Attorney.—Wien Key fell, I should 
think he was five or six steps from Sickles. The muzzle 
of the pistol was from two to three feet from Key’s body 
at the last shot and last snappings. 

Second Witness .—Philip V. R. Van Wyck, clerk in 
the Treasury Department, sworn.—Saw the killing of 
Mr. Key. Was on the north side of Pennsylvania Ave¬ 
nue, in front of Commodore McCauley’s residence, and 
westward of Rigg’s bank. Observed two gentlemen on 
Dunnell’s corner apparently in conversation. Saw one 
of them retreat rapidly north, up Madison Street. Saw 
the other raise his arm simultaneously, and heard the 
report of a pistol. Commenced to run towards them, 
tfcey both disappeared from sight, and on approaching 
the corner, saw one of them about the middle of Madi¬ 
son Street, near the corner, fire again. He disappeared 
from sight beyond the house. I still approached the 
corner, and on reaching there, observed a man lying 
upon the pavement motionless, and another standing 
betweeu him and the fence which runs around the 
house, with a pistol in his hand, which he presented to 
the person lying down and snapped. Saw him cock it 
and present it again, heard it snap, but did not see it; 
turned my head away. Saw some parties approach the 
body, which appeared to be lifeless, and pick it up, anti 
I then turned from the corner and saw no more of the 
killing. When I first saw the parties, they were appa¬ 
rently standing north and south, the one who fired 
being southerly. Could not judge how far apart 
they were, but could see a space between them. The 
one who fired had retreated. Should think the distance 
between the parties at the time of thp firing about six 
feet. Could partly see the person fired at, and could 
entirely see the man who fired at him. He stood three 
or four feet from the corner lamp-post. I was walking 
westward. After the first fire, the man who I had 
partly seen disappeared, and the gentleman with the 
pistol also disappeared, as if following him. I was 
running at the time, and my attention was not directed 
altogether to the men. When I arrived at the corner, 
one man was lying on the pavement, and the other was 
standing with a pistol in his hand, which he presented 
and snapped at the head of the person lying down. I 
recognized the man who had the pistol as Daniel E. 
Sickles, the prisoner at the bar. Also saw there Mr. 
Butterworth, Mr. Martin, and Mr. Upshur. I first ob¬ 
served Mr. Butterworth as I was approaching the cor¬ 
ner. He appeared to have just come down Madison 
street. He stopped at the corner and looked up Madi¬ 
son street; but after the last shot was fired, saw him 
approach the railing and rest upon it. I observed Mr. 
Upshur and Mr. Martin, immediately after the pistol 
was snapped, leaning over the body, as if to pick 
it up. 
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By the District Attorney.—Did you see any shot 
except the first ? 

The witness.—I saw only two shots fired. 

Mr. Brady appealed to the court that when a witness 
had given a narrative of what he had seen, he should 
not be submitted to further questioning with respect to 
the details. 

The court said that it was the usual course here for 
the witness to give his narrative of the occurrences, 
and for the counsel afterwards to make whatever in¬ 
terrogatories might be necessary; but that it was net 
proper to indulge in a repetition of the testimony. 

Cross Examination by Mr. Brady.—I was about fifty 
yards from Madison Place when I heard the first shot. 
Hurried to the spot as rapidly as I could. Could not tell 
how long it took to reach Madison Place; nor can I, at 
this distance of time, tell how long it was before I 
heard the second shot; but it was a short time only. 
Cannot say what time elapsed between the first and 
second shot. Should think it was about two minutes 
from the time when I started to run to Madison Place, 
after hearing the first shot. Heard three reports from a 
pistol, not in rapid succession, but with nearly an equal 
distance of time between the first and second and third 
shots. Should not think that the interval of time be¬ 
tween the first shot and the last snap was more than 
two minutes. During the affair heard exclamations 
but could not understand them or distinguish from 
whom they proceeded. Think, however, that the ex¬ 
clamation came from the party who retreated. Saw no 
person speak to Sickles while Key was lying upon the 
ground. Saw a single barrel pistol lying on the ground, 
it was stocked to the end of the muzzle. Think it was 
a Derringer pistol. It was lying on the corner of the 
pavement about a "yard from the corner, and in about 
the same position that the party who fired stood when 
the first shot was fired, and from ten to fifteen feet 
from the body of Mr. Key. Do not know what became 
of it. Saw no other article lying about there. Did not 
notice how Mr. Key was dressed till I saw him in the 
Club House, and cannot say whether he hail on an 
overcoat or not. When he retreated, he retreated with 
his face towards Mr. Sickles. 

Third Witness .—Edward Delafield. Jr., sworn.—Was 
present at the time and place of the death of Mr. Key. 
Was coming down Pennsylvania Avenue towards Madi¬ 
son street about two o’clock p.m , and when opposite 
the small gate near the President’s house, on the south 
side, saw Mr. Sickles coming down the street on the 
Club House side, a little this side of the Club House. 
Did not take particular notice, but saw him address a 
gentleman on the corner. I continued to walk towards 
Madison Place. Heard the report of a pistol, and then 
saw both the gentlemen in Madison street near the 
crossing. The shot did not seem to take effect on Key, 
for he ran, and said “Don’t shoot’’ — “don’t shoot 
me,”—“ don’t murder me.” After that, he got behind 
the second tree from the corner. Sickles followed him 
up, aud as he got up to Key, he caught Sickles by the 
hand. Think it was the right hand. Sickles threw him 
off, and fired. This shot seemed to take effect. As he 
was lying on the pavement on his right arm, Sickles 
approached him and put the pistol to his breast, and 
fired. Key fell over as though dead. Sickles then 
cocked the pistol and put it near the head of Key, and 
pulled the trigger.. The cap missed. Two gentlemen 
were running from the Club House. Sickles seemed to 
be putting on a new cap. One of the two gentlemen 
took him by the hand, when Sickles seemed to order 
him off. He then fired a third time. Mr. Sickles then 
joined a gentleman, and walked away up Madison 
Place. The whole affair occupied about a minute and 
a half or two minutes from the time when my attention 
was first directed to the firing. My position was two- 
or three feet this side of the small gate in the Presi¬ 
dent’s ground, and nearly opposite the upper corner, 
or the corner nearest Georgetown on Madison street. 
Did not know Mr. Sickles personally, although he had 
been pointed out. Cannot say how he was dressed. I 
stood still after the first fire, till they took the body to¬ 
wards the Club House, when I crossed over. I did not 
notice Mr. Sickles before the firing any more than to 
simply say to myself, “ There goes Dan. Sickles.” Did 
not observe any gentleman standing at the corner be¬ 
fore Sickles approached him, and did not know who it 
was. 

By District Attorney.—Will you state distinctly what 
occurred on the corner? 

Mr. Brady objected to the District Attorney’s going 


over the whole ground again, any further thau was 
necessary to make it ineligible, as it was a waste of 
time. 

The District Attorney stated that his desire was sim¬ 
ply to have a distinct impression of the facts made 
upon the minds of the jury, and he would confess for 
himself that he was not perfectly familiar with all the 
details, aud was desirous to be informed by the wit¬ 
nesses. # 

Mr. Brady said that he certainly would not object to 
that. 

(Witness resuming).—After the approach of the gen¬ 
tlemen to the corner, it could not have been more than 
ten seconds from the time the parties met at the 
corner, when the shot was fired which caused me to 
turn around; did not see the first shot; did not hear 
what was said between the parties at the time. After 
the first shot, Sickles followed Key up to the second 
tree from the corner, and after the first shot noticed 
the parties in the middle of the street. While there, 
Key was endeavoring to get out of the way, and ex¬ 
claimed, “ Don’t shoot me 1” “ don’t murder me!” 

Cross examination by Mr. Brady.—I have been sum¬ 
moned before the coroner’s inquest. Did not know Mr. 
Key till told who he was. Did not observe how he was 
dressed, and whether he wore an overcoat or not. Had 
heard that he was the man who rode a grey horse. 

Mr. Brady here read from a copy of the Washington 
Star the evidence of this witness before the coroner’s 
inquest, as follows: 

“ J saw Mr. Key at the corner of 16th street and the 
avenue. He was alone when they met. I supposed 
they were friends. They appeared so. There was no 
person with Mr. Sickles at the time. I heard the report 
of the pistol just as Mr. Key and Mr. Sickles were in 
the middle of the street. The first shot appeared to 
have no effect on Mr. Key. He threw up his arms.” 

Mr. Brady.—Is that so? 

The witness.—Yes, he did so, and made an exclama¬ 
tion. 

Mr. Brady continued the reading as fellows : “Key 
then got away from Sickles, and got behind the tree.” 

The witness.—Is that the Evening Start 

Mr. Brady.—It is. 

The Witness.—Then that is not a correct report of 
what I said before the coroner’s jury. Mr. Sickles fol¬ 
lowed him up, and was aiming a pistol at him, when 
Mr. Key caught his arm, as if to prevent him from 
shooting. 

Mr. Brady.— Is it true that Key reached the tree, 
and Sickles followed him there, and made a show of 
shooting at him, and that Mr. Key took hold of Mr. 
Sickles before he fired ? 

The witness.—Yes, sir; he then fired. I presume 
the shot took effect in the groin, because he fell to the 
pavement, and put his hand there. The third shot took 
effect in the breast. The third shot and the fifth shot 
are the only ones that appeared to strike him in the 
breast. The first missed, the second struck him in the 
groin, the third took effect in the breast, the fourth 
missed, and the fifth took effect in the breast. Did not 
observe the pistol he had in his hand. Did not know 
that it was a revolver, but judge that it was, from his 
cocking it several times. Could not see .the weapon. 
There wa3 no great interval of time between the first 
and third shots. The second and fifth also seemed to 
he at equal intervals. The five shots seemed to be 
fired out of one pistol. The last explosion appeared 
to be a shot, aud not a snap Heard no snap after the 
last discharge. I do not think I am mistaken in regard 
to Sickles being on the Club House side. Am as sure 
of that as of anything 1 have stated—as sure ;is any 
body can be who saw the transaction. Sickles was 
nearer the avenue than the Club House, between the 
tree and the Club House. W hen they met, he had 
passed the second tree, and was on the corner. Did not 
observe from what direction Key came, but suppose 
he came up Pennsylvania Avenue. Saw no other per¬ 
son near the parties. Wh*xn I first observed them, 
there was no person in Madison street. I did not know 
Butterwoi th by sight, until I met him at the coroner’s 
inquest. Did not know any of the previous wit¬ 
nesses who have been examined. When first 1 saw the 
parties, a shot had been fired. Saw the pistol at the 
coroner’s inquest. 

By the District Attorney.—Saw no other persons 
about the neighborhood until after the third shot, and 
then saw gentlemen coming down from the Club 
House. Did not see any gentleman on the south side 
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of the avenue. Ilave not the remotest idea of what 
was the distance from the place witness was standing 
and the place where Key fell upon the pavement. I 
was standing about the centre of the sidewalk, on the 
President’s side near the small gate. 

Fourth iritness —Joseph Dudrow sworn.—On the 27th 
day of February, I was walking up Pennsylvania Ave¬ 
nue, going west. After passing the south-east corner 
of Pennsylvania av. and Madison Street, I heard the re¬ 
port of a pistol. I looked around and saw Key jump 
one side. As he did so, Sickles raised a pistol to fire a 
second time, and Key jumped to him and grabbed him 
in such a manner that lie could not fire. They scuttled 
for a moment or two, when they separated, and Sickles 
ran across to the flag-stone. Key followed him up. ap¬ 
parently trying to grab him and to keep him from 
shooting, but he did not succeed in catching hold of him. 
After they got near the flag-stone, Sickles turned on Key, 
when Key retreated backwards, crying, “ don’t shoot 
me.” Sickles then fired. Key rather jumped, but 
whether the shot struck him I do not know. He then 
cried, “ murder,” and ran across the street to the place 
where he had come from. Sickles followed him to the 
second tree, and fired while he was standing. Key then 
fell, and Sickles put the pistol to his head to fire again, 
but the cap only snapped. Sickles fired but three shots 
to the best of my knowledge. I do not know what was 
the distance from the muzzle of the pistol to Key’s head, 
but it appeared to be very close. I kept my position 
until after the second shot, when I ran across the street 
where I should judge that I was thirty-five or 
forty feet off in the Avenue when the second shot was 
fired. I have no recollection of but three shots, and 
one snap. After he had snapped the pistol at Key’s 
head, some gentleman—I do not know his name—came 
from the direction of the Club House, aud took him by 
the arm. Sickles slewed himself around, and jerkingjiis 
hand away, drew back two or three steps. I heard 
Sickles say some words, but could only distinguish the 
words, “ my bed.” Key was on the pavement. I did 
not see any other persons until after the report of the 
pistol. When the second shot was fired, Sickles was 
standing on the crossing, aud Key in Madison place. 
Sickles was standing south and Mr. Key north. I did 
not see anything that transpired prior to the first shot. 
There was nothing between me and them to obstruct my 
view. I should think that the distance between them 
when the second shot was fired, was fifteen or sixteen 
feet, though when rtty attention was first arrested by 
the pistol, I should not think they were more than 
three or four feet apart. I suppose they could hare 
shaken bands with each other. Immediately utter the 
first shot, as near as I can get at it, Key jumped one 
side, and as he did so, Sickles raised his pistol. Then 
Mr. Key sprang up and they had a scuffh? for a moment. 
Sickles ran to the flag-stone, and Key followed him, ap¬ 
parently to lay hold of him. Sickles then stopped, ami 
Key retreated with his face towards Sickles, crying, 
*' don’t shoot.” He then ran across to the tree. 

Cross-examination by Mr. B’udy.—I do not know Mr. 
Butterworth, or any person that I saw there from the 
beginning to the end of the affair; nor do I remember see¬ 
ing either of the gentlemen summoned as witnesses here. 
I cannot tell exactly what part of Mr. Sickles’ person 
was seized, or attempted to be seized, by Mr. Key; 
flunk that Key used both hands, and from where I 
stood, should judge that he took hold of Sickles about 
the waist; did not see what Sickles was doing with his 
hand during the scuttle, which lasted for a minute or 
two. At the time Sickles put the pistol to the head of 
Mr. Key, lie was lying on his right side on the pave¬ 
ment near the second tree. I saw Mr. Kev lifted up 
and carried away ; did not see any pistol lying on the 
pavement, nor did I see anything thrown from Mr. Key, 
though I have the impression that I did. 1 do not give 
J". " 11 * ,1 did so. That has been my Ira- 

Pn^T^in'i r ', l0 ' da f' “ d '* b an impression formed 
of any re P° rt3 ia news- 
11 *?* formed on the spot. I 
should think it was thrown just before the scuttle All 

tV'C Kev the ,1CTt my recollection, be 

fore Mr. Key fell; there were three fired altogether, 
and one snapped I do not think be could have 
snapped the pistol twice at Key without ray observing 

Richard M. Downer sworn.—I am a iWi.Unt nf *>,?» 
District. I was not present at the tira« of Mr Key’s 

anrf ^v hUt vT standln * on the corner of 15th street 
end New York avenue, when I heard the report of a 


pistol I saw some persons stop on the avenue, as it 
appeared to me, about opposite 16th street. I ran 
across the street, and by the time I got to Corcoran & 
Kigg’s corner, I heard a second report of a pistol. I 
Btill ran ahead, and before I had got up to Maynard’s, 
there was another report. I was about to turn the cor¬ 
ner when I heard a snap, but thinking 1 wa9 near 
enough, I did not go around the corner. After the 
shooting stopped, I went around the corner to where 
Key was, and saw him lying on the pavement. I knew 
Key by sight and by reputation. Mr. Key was lying on 
his back. Mr. Sickles was about fifteen feet from him 
north of the spot where he was lying. As I turned off 
I heard him make a remark, though l do not know 
what it was, but something to the effect—Is the 
damned scoundrel, or is the damned rascal dead?” 
Saw a pistol in Mr. Sickles* hand. Do not know what 
it was, but it looked to me like a revolver. Twenty- 
five minutes after the occasion, perhaps, I picked up a 
single-barrelled pistol, of the kind known as the Derrin¬ 
ger pistol. I examined it, but not very thoroughly. It 
was not loaded. There was an exploded cap upon the 
nipple, I did not observe whether there were any 
other marks of its having been fired. I saw a gentle¬ 
man put a penholder in it to ascertain if it was loaded. 

I handed the pistol to the coroner. I did not see the 
shots fired, as the corner of the brick house was be¬ 
tween me and the parties. 

Cross-examination by Mr. Brady.—I handed the pis¬ 
tol to the coroner, and, so far as I know, he has it 
now. 

C. FI. McCormick sworn.—I reside on the corner of 
Pennsylvania avenue andMadison place,near Maynard’s 
house. My attention was first attracted by the report 
of a pistol. I rose and stepped to the window. Upon 
getting there, I discovered two persons upon the stone 
walk between Maynard’s corner and the corner of the 
square, moving westward. They seemed to be running, 
and I remarked that it was a street fight. They got near 
the corner of the square, and then I saw Mr. Key 
standing near the middle of Madison place, some little 
distance from the avenue. Sickles advanced diagonally 
towards him and fired. Mr. Key then went in the di¬ 
rection of the second tree from the corner. Sickles 
followed in the same direction. Key, with one hand, 
had hold of the tree, and partially fell into the gutter 
against the curb. Sickles in the meantime got to the 
tree, and in that position fired at him. Being inside of 
the house. I am not certain whether there was a snap 
of the pistol or not, but heard none. Sickles either shot 
once as Key was falling, or after he was down. When 
I first saw the parties they were moving at a rapid pace, 
and it was my impression that it was a street fight. I 
was at .the window on the second floor of my house, the 
third from the corner. After I first saw the parties, I 
turned my head to speak to some one in the house, and 
1 have no recollection how the parties stood in relation 
to each other, until I s »w Key in the middle of the 
street, and Sickles approaching him to fire. 

This witness was not cross-examined. 

Thomas G. Martin, Clerk hi the Treasury Department, 
sworn.—I was in the vicinity on the occasion' of the 
death of Key ; I left the club-house on the day referred 
to, and was w alking towa ds II st. when I heard what 
seemed to be the report of a pislol; I turned, and re¬ 
cognized Key, Sickles and Butterworth; Sickles had 
apparently just fired a pistol. Butterworth was leaning 
against the railing; Sickles and Key had moved out 
towards the middle of the street, and then came back 
towards the pavement; I was very much shocked, and 
hurried on towards them, stopping at the club-house for 
a moment to announce that Sickles was shooting Key. 
When I went into the club-house, Key was in a falling 
position near the second tree. I proceeded down to the 
spot. Mr. Key had got to the pavement and lay on his 
back, with his feet towards the club-house. Sickles 
was standing with his back to the railing, he pointed a 
pistol at him and exploded the cap. I passed in be¬ 
tween Key and Sickles, took hold of Key, and looked 
up inquisitively into the face of Mr. Sickles, and heard 
him say, ‘‘he has dishonored my bed,” or ‘‘violated my 
bed.” 

The Dist. Attorney.—No matter about that, sir. 

Mr. Brady submitted that the witness had a right to 
continue his narrative unmolested. 

The District Attorney contended that this should not 
come out on the part of the government, but he ac¬ 
knowledged that the defence had a right, if they chose 
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to exercise it, to put any questions on that point that 
they may deem necessary and proper. 

The Court thought the witness might give this as a 
part of his narrative, and that being sworn to tell the 
whole truth and nothing but the truth, it was his duty 
to tell everything that he knew in regard to the trans¬ 
action. 

The witness resuming—I heard Mr. Sickles make the 
remark, “ you have violated ray bed.” Key was then 
extended on the pavement on a line with it, resting, I 
think on his elbow. I took hold of him, and called on 
those who were near to aid in carrying him into the 
club-house, which was done. He was breathing when 
we arrived there ; I placed my hand over his heart and 
found that it was still pulsating; supposing that he 
might have something to say explanatory of the oc¬ 
currence, or a word for his children, I asked him ac¬ 
cordingly, but he did not seem to understand, and made 
no response. Dr. Coolidge came in shortly afterwards, 
and I left the room; do not know how many shots 
were fired during the transaction, but suppose there 
were three or four. When I went into the club-house, 
Key was by the second tree in the street, in a falling 
position, and near the gutter; the three persons were 
on the corner; were all near together, and thus situa¬ 
ted : Key was on the corner, Sickles was near the club¬ 
house, and Butterworth was near the railing. I knew 
them all as soon as I turned around; they were in full 
view. The remark made by Sickles was after the snap¬ 
ping of the pistol. Butterworth was separated from 
Sickles nearly the width of the pavement, and did not 
see any other persons. There was no one between the 
position where 1 was and the parties. Immediately af¬ 
ter the snapping of the pistol, Butterworth approached; 
they withdrew apparently together, and I lost sight of 
them at that moment, my attention being concentrated 
upon the body of Mr. Key. I should think that there 
were three or four shots, and they were fired rapidly in 
succession. Key was dressed in a grey suit of clothes, 
and I think had an overcoat on ; heard no other ex¬ 
pression except that which I have already mentioned. 

Francis E. Doyle, clerk, sworn. I was In the back 
room of the Club-house when Mr. Martin came in. 1 
Immediately went out, and on looking in the direction 
of the avenue saw Barton Key lying on the pavement, 
and Mr. Sickles a few feet from him, standing with a 
pistol in his hand, apparently attempting to shoot him 
in the head. I ran with the other gentlemen and beard 
Key cry “ murder,” “ don’t shoot,” or something like it. 
When I arrived near enough, I placed my hand on Sic¬ 
kles’ shoulder and begged him not to fire. I think he 
almost immediately desisted from firing. He turned 
round, and as if to justify himself, said “ He has defiled, 
or dishonored my bed,” I do not know which. Butter¬ 
worth, who was standing on the avenue, within a few 
feet of the corner, then approached, took Sickles by the 
arm, and walked up the street as far as Commander 
Wilkes’ house. I saw them until they arrived in the 
vicinity of Mr. Taylor’s house. My attention vwas then 
called to the condition of Mr. Key, whom the servants 
of the Club and the gentlemen were about taking into 
the Club-house. 1 am not aware of any other exclama¬ 
tions made by Key except those already stated. Did not 
particularly observe the dress of Mr. Sickles ; think that 
he had on an overcoat, but am not positive. I think 
that the day was pleasant, not particularly warm. Mr. 
Key died almost immediately after being taken into the 
Club-house, and laid upon the floor. He breathed only 
once. Don’t remember whether that was previous or 
subsequent to the arrival of Dr. Coolidge. 

Cross-examination. By Mr. Brady.—Don’t remember 
whether I wore an overcoat that day. I presume that 
I did, however, for, not being in good health, I usually 
do. Did not notice at the time whether a pistol or any¬ 
thing was picked up by any one. Don’t remember 
whether Mr. Sickles made any other remark than the 
one already stated. 

Abel Usher, clerk, Navy department, sworn. I was 
present at the death of Mr. Key. I had been to church 
in the morning. Had returned home and afterwards 
gone to the Club-house, and there met with Messrs. 
Doyle, Titballand Martin. After conversing a few min¬ 
utes, Mr. Martin went out to go home, and in a minute 
rushed back, and told us what had occurred. We in¬ 
stantly went out and just before we got out of the door, 

I heard the report of a pistol. On going outside of the 
door, 1 saw the position of the gentlemen. Key was 
down and Sickles over him. We rushed toward them, 
and when within ten or fifteen feet saw the pistol 


snapped. On reaching Mr. Sickles, Mr. Doyle touched 
him on the left shoulder, and Mr. Titball on the right 
hand. Before we heard the pistol snap, we heard Mr. 
Key cry out murder. Mr. Sickles desisted immediately 
on the approach of the gentlemen, and turned to us and 
observed that Mr. Key had dishonored his bed. We then 
took Mr. Key.up and carried him into the Club house. 
Cannot say whether the remark of Mr. Sickles was ad¬ 
dressed to me directly, or to us all. Sickles had some 
kind of an overcoat or cloak on. Did not remember 
whether it was a warm day or not. I assisted in carry¬ 
ing Key’s body into the Club house; he never spoke 
afterwards. 

Cross-examination, by Mr. Brady.—I am in the hat it 
of wearing an overcoat, and had one on that day. Did 
not see anything picked up there, and heard no other re¬ 
mark from Mr. Sickles.. 

Edward M. Titball sworn. I was present on the occa¬ 
sion referred to. Was at the Club house with Messrs. 
Upshur and Doyle, about two o’clock. Mr. Martin had 
been with us only a short time before. When we came 
out of the Club house, near the avenue, I saw Key on 
the ground, and Sickles standing near him, towards his 
head, with a pistol pointing in that direction. I was 
about half way there, when I heard the pistol snapped. 
I continued running towards the parties, and on reaching 
them touched Sickles on the shoulder; he immediately 
drew back and exclaimed that Key “ had dishonored 
and defiled iny bed.” Ido not remember the precise ex¬ 
pression. At that moment a gentlemen approached 
from the corner, whom I recognized as Mr. Butterworth, 
and taking Mr. Sickles’ arm they walked away together. 
We took the body of Mr. Key to the Club house, laid 
him on the floor, and put a chair under his head. I then 
went for the doctor. 

After getting him into the Club house, he never spoke 
at all. Sickles’ dress on that occasion, was, 1 think, a 
brown overcoat and light pantaloons' and hat. It was 
rather a long overcoat. It was a pleasant day, and I 
had found it quite a warm walk down to the National 
Hotel and back. The occurrence took place about two 
o’clock in the afternoon, possibly a few moments before 
that hour. 

Cross-examination, by Mr. Brady.—I think that I 
wore an overcoat that day. Sickles spoke in rather a 
loud voice, when he made use of the expressions re¬ 
ferred to. I should be apt to have remembered any 
other remark if it were made, and did not see any pistol 
picked up, but I afterwards saw a pistol lying on the 
ground on my way after a physician. It is difficult for 
me to determine where it was, and I did not stop to pick 
ft up, because I was in a hurry. I did ndt observe the pis¬ 
tol particularly, but which seemed to be a single barrel 
ptetol, with a dark stock. 

The hour of adjournment having arrived, the Court 
announced to the jury that quarters had been provided 
for them at the National Hotel, where the Court ex¬ 
pressed the hope they would be comfortable. 

The Court then adjourned. 


FIFTH DAY.— Friday , ApriiS. 

The first witness called was Eugene Pendleton. 

Mr. Pendleton did not answer. 

The District Attorney represented to the Court that 
Mr. Pendleton was an important witness. He did not 
make his appearance here yesterday, nor is he here to¬ 
day. lie (the District Attorney) understood from his 
brother that Mr. Pendleton was slightly ailing at his re¬ 
sidence in Georgetown. He was, perhaps, the only 
other witness he would examine as to the facts of the 
transaction. If he was sick he would not insist his being 
present, but he was a very important witness, and he 
(the District Attorney) was very anxious to have his 
testimony, and therefore asked that an attachment 
might issue. 

Judge —If the District Attorney promised to do so— 

Mr. CJiilton Informed the District Attorney over the 
table that Mr. Pendleton was sick. 

The officer who served the subpena informed the 
Court that Mr. Pendleton had been in attendance since 
he was summoned. 

The attachment was ordered. 

Mr. Chilton informed the Court that a neighbor of Mr. 
Pendleton slated that he was at his brother’s house last 
night, and that he knew he was sick. 

The District Attorney had no objection to the Court 
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instructing the Marshal to report the condition of Mr. 
Pendleton’s health. 

Mr. Carlisle.—The certificate of his physician will be 
satisfactory. 

The Judge —The better course is to issue an attach¬ 
ment. Tf he is not able to come, that report can be 
made—if aide, his attendance should be compelled. 

Thomas Woodward, Coroner, was next called, but he 
was not in attendance, and was sent for. He came into 
Court, and was examined by the District Attorney. He 
testified as follows—Is Coroner of the county. Held the 
inquest on the body of Mr. Key. On that occasion a 
pistol was delivered to his keeping [produces it] It is a 
Derringer pistol, stocked to the muzzle, plated, and 
about seven Inches long, with a wide rifle bore. Ram¬ 
rod absent. The maker’s name (J. G. Symsi is on the 
lock. Mr. Downer delivered it to him. Examined the 
body and clothes of Mr. Key. Have the clothes here if 
the District Attorney wants them. [Unties a handker¬ 
chief and takes from it two keys and the case of an 
opera-glass. Cannot say whether the case was open or 
closed. [The counsel for the defence examined the 
beys. They are ordiuary brass door-keys, about three 
inches long.] 

Witness—This handkerchief was also in the pocket. I 
examined the body of the deceased. One hall had en¬ 
tered his side ; another the thigh, near the great artery, 
and there was a bruise on the right side; also, a slight 
wound on the hand. [Unfolds the bundle containing the 
clothes, and produces a white shirt, blood-stained, and 
a grey pair of striped pantaloons]. There is where the 
ball entered the right thigh. The place is stiffened and 
stained with blood (deep sensation in court). He has 
not the vest or coat. (Witnessleaves the stand to pro¬ 
duce the vest and coat, but comes back without them, 
and says he cannot get the vest and coat.) 

District Attorney.—We can do without them. 

Q.—Was there any evidence in the vest or coat of 
penetration ? 

Mr. Stanton.—We object to that; let us have the 
clothes. 

District Attorney.—Very well; you will have them. 

After some time the clothes were procured. 

Witness.—This, sir, is the vest; there is the bole 
made by the ball, on the left side. (Sensation.) 

Q.—Is there any other mark in the vest? 

Witness.—Yes; here is another hole on the right 
eidu. 


Judge.—Both are on the right side, are they ? 

Witness.—No, sir; one is on the left. 

District Attorney, to the jury.—I suppose you can see 
•ho®® marks, gentlemen. 

Judge.—If they wish it, the vest can be handed to 
them. 

The vest was here handed to the jury. It is of grey, 
striped material, same as the pants. 

Witness.—Her® is a hole in the side of the cos'. 
(Holds it up to the light.) 

The coat is of tweea material and of a brownish hue. 

Mr. Brady.—I do not see the materiality of th’s ex¬ 
amination. 

District Attorney.—We are through with this witr.-*». 

Mr. Brady asked to suspend li e cross-exammat , 
as to clothes till he had time to examhie them. 

The judge said that course might be taken. 

Mr. Brady (on suggestion of Mr. Staniou).—Never 
tniad ; we will go on now. 

Cross-examined by Mr. Brady.—I found one hand¬ 
kerchief in Mr. Key’s pocket. Think I found the case of 
an opera glass in the side pocket of the coat (Mr. Stau- 
ton examines the coat); there was one inside and one 
outside breast pocket, and two side skirt pockets. 

Q- “" bat pockets were in the pantaloons ? 

Witness.—Two pockets and & small watch pocket la 
In * vest there were four pockets, two on each fi’de, 
above and below, found nothing else than the keys, 

ie opera glass case the pistol and the monev. Found 
- ’era or papers. Might have seen a small porte- 

’ n " al f’L Wh,Ch W u 9 d,?nvered up. Think there was a 
"o^Mr” &!?*■ Which he handed ‘1 «“ ** 

Mr - 

ijcu*^° th u g el8 V ir 1 first saw his body at 
the club house He was dead at that time. Am not 
posmve whether his coat was on then Cannot sav 
positively that this is his coat, but believe it ia All the 

S°Si y cle n rko?t C h U,n 1 took out and delivered 

to the clerk of the court. I have got a list of the wit¬ 


nesses examined before the coroner (hands it to the 
Judge) ; there were a great many present when I ar¬ 
rived at the club house. There were about one hun¬ 
dred in and about the house, and fifteen or twenty in 
the room. Knew most of them. Some were strangers. 
I do not know that any person had particular charge 
of the body. It was between three and four o’clock when 
I arrived. I had been at home iu Georgetown. A gen¬ 
tleman from New York came for me in a hack. I think 
this person’s name is Alexander. It may have been 
Francis Doyle. I accompanied him immediately. 

The examination of the witness was here closed, and 
he was directed to hand the clothes of deceased to the 
marshal. 

Eugene Pendleton, the witness who bad been absent 
in the morning, appeared and was sworn and ex¬ 
amined. He was not present on the occasion of the 
death of Mr. Key, but was near the place where he 
was shot, and saw two of the shots fired; he was 
walking on the south side of the avenue, and had got 
near the east gate leading to the I’roident’s house, 
when his attention was attracted by the report of a 
pistol; he turned his head and saw two persons near 
the corner of Sixteenth street, apparently in a scuflle: 
one was attempting to rid himself of the other; one 
was retreating, the other following him up; the one 
nearest me succeeded in freeing himself from the 
other and ran into the middle of the street, followed 
closely by the other, who at the same time threw some¬ 
thing from his hand ; 1 afterwards recognized the one 
who retreated as Mr. Sickles; Mr. Sickles soon turned 
and brought down a pistol on the other, who was then 
about ten feet distant from Mr. Sickles, and the other 
exclaimed “ Murder ! Murder ! Don’t 6hoot!” Mr. 
Sickles tired ; the shot seemed to take effect; the gen¬ 
tleman shot swooned, or wilted, as it were, with his 
hands in this manner (pressed to his sides); lie turned 
and started for the pavement: he either fell or laid 
down on the pavement; Mr. Sickles followed him up. 
and, standing over him, fired a second time as the 
other lay at his feet; Mr. Sickles presented a pistol 
again in the vicinity of the other’s head or shoulders; 
the pistol snapped ; I heard the explosion of the cap ; 
at that time some one approaching from the Club 
House placed his hand on Mr. Sickles’ shoulder ; Mr. 
Sickles turned round suddenly ; there seemed to be 
some words passing between them, but I was not near 
enough to hear what was said ; then some one came 
and took Mr. Sickles’ arm, and they walked oil up the 
street; I continued walking on; very soon persons 
began to collect, and took up Mr. Key, and conveyed 
him to the Club House ; when I arrived there the body 
had been taken in, and then 1 saw that the person was 
Barton Key; I turned to walk home, and discovered a 
man on the opposite side of the street fishing out an 
opera glass; that was about fifteen or twenty yards 
from the avenue, up Sixteenth street; it was nearer the 
west side of the street; think it was a little above the 
second tree. 

Q.—Was that opera glass the article you saw 
thrown? 

Witness—I cannot say. 

i Q.—Were the parties when you saw it thrown in 

: such a situation as to allow it to fall where it was 

round ? 

\V itues?—1 cannot say. 

Q.—At what time was this thrown? 

Witness—It occurred just as Mr. Sickles freed him¬ 
self from the other and got into the middle of the 
st.ree f ; just as he got into the street this article was 

1 thrown; he *vai; going /roffi near the second tree to 
che corner. It was not on the avenue. Witness con¬ 
tinued to walk. He first saw them, and had just passed 
the small gate when the second fire took place. Did 
not see any pistol in the hands of Mr. Key. The first 
time I saw a pistol in Mr. Sickles’ hand was at the time 
of the second fire. Did not see the first fire. Did not 
see whether Mr. Sickles had a pistol in his hand 
at the time of the scuffle. Was not sufficiently near 
to see what kind of a pistol it was, whether one 
barrel or more. Heard reports of three pistols. Saw 
two of them. When he heard the third report thought 
that Key was on the ground. 

(The Judge here retired for a few moments.) 

Witness resumed—Tlie tussle lasted till one party 
overpowered the other, and was of short continuance; 
it took place near the corner, and witness thought it 
was immediately off the pavement; did not recollect 
more than one snap. 
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To Mr. Brady—My attention was drawn to the par¬ 
ties by hearing the report of a pistol; did not go into 
the club-house. 

To Mr. Ould—Did not see any other persons near 
those parties until the gentlemen came from the club 
house; a good many were standing near where he was; 
there were a number of women on the street runuing, 
one gentleman was very much excited; don’t know 
who he was. 

l)r. Cooledge sworn—Made two examinations of the 
body; only a partial one at the club house ; when I 
first saw the deceased his clothes were on—coat, vest 
and pantaloons; I did not remove any of the clothing 
entirely from the body, but opened the clothes to see 
where the wounds were; the deceased had not ceased 
to breathe when 1 sawMiira first; at that partial exami¬ 
nation I saw one wound on the left side, between the 
tenth and eleventh ribs, the ball having evidently trav¬ 
ersed the body three and a half inches above the hip 
bone on the left side, and seven inches from the centre 
of the back around the chest, and under the clothing 
on the opposite side above the hip bone. I felt two 
inches below the groin another wound; the ball passed 
entirely through the thigh and came out in the groove 
of the buttock and the thigh ; that is all I saw at that 
partial examination; after the coronor summoned me 
the clothes were removed from the body by Dr. Stone 
and myself, in the presence of the coroner and the 
jury; in removing* the clothing a wad was found on 
the left side, and in the immediate vicinity of the wound 
1 on that side, but whether that wad was between the 
coat and waistcoat, or between the waistcoat and shirt, 
I do not know; I first saw it as it was falling on the 
floor. 

Q.—On the left side you say? 

"Witness.—There was one on the left side; I handed 
it to some one of the jury ; after stripping the body I 
discovered in the immediate vicinity of the ball, about 
the eighth rib, a slight contusion or abrasion of the 
skin; on examining the coat and waistcoat 1 found 
them perforated by a bpll, which, in my opinion, made 
the abrasion of the skin; it could not be made from the 
contusion from the inside by the first ball; I also 
thought that 1 found a wad there, and i may have said 
so at the time, but it proved to be a piece of cotton 
with which the waistcoat was stuffed, and which was 
probably black and white; whether it was blackened or 
not by the passage of the hall I cannot say. The fol¬ 
lowing morning, eighteen hours after death, a full post 
mortem examination was made by Dr. Stone and my¬ 
self. We found that there was no injury about the 
head. The injuries about the body, externally, are 
those I have described. There was a slight abrasion 
on the side of the middle finger of the left hand. 

Q.—Was there any blood about it? 

Witness.—No, the blow of a hammer might have 
done something of the kind, or something passing 
througli the fingers might have cut the skin. There was 
no blood seen. On opening the body found a large 
quantity of blood in the cavity of the belly, and sub¬ 
sequently found the course of the ball. It entered the 
left side, below the eleventh rib, under the edge of the 
spleen, and cut that portion which lies near the back 
bone. It made a slight groove under its lower surface. 
It made a much deeper groove across the whole upper 
part of the body of the left kidney. It did not injure 
the great blood vessels of the body, but the two of the 
left kidney. It did not injure the two great trunks, 
nor did it wound the intestines of the stomach. It en¬ 
tered the large lobe of the liver. Anatomically it was 
within half an inch of the great vein of the liver at its 
traverse fissure. I do not know that I can describe it 
without using a little t echnical language. It transversed 
the whole thickness of the lobe of the liver, and entered 
the right cavity of the chest without wounding the 
lungs. It broke the eighth rib, and lodged under 
the skin. The left side of the chest contained a 
large quantity of blood—a quart at least. Alto¬ 
gether the amount of blood was between three and 
four quarts. 

Q — Was that a mortal wound ? / 

Witness.—It was. I examined me heart. There was 
a somewhat unusual amount of fatty deposit on the left 
side of it, but the structure of the heart itself was 
healthy. 

Q.—You have minutely described the course of this 
ball passing through the body—what do you infer, as a 
scientific gentleman, must have been the position of the 
deceased at the time the wound was given ? 


Mr. Stanton objected, saying that was a question fo* 
the jury to try. 

The District Attorney argued that the question was 
proper. 

Mr. Brady denied that any physician was permitted 
to express an opinion on a matter not purely relating 
to, and circumscribed within the boundary and limits of,, 
science. 

Mr. Carlisle argued in favor of the propriety of the 
question. 

Judge. — The question is, substantially, whether from 
the organs wounded and those not wounded the de¬ 
ceased must have been in an erect or recumbent posi¬ 
tion. I think the question is competent. 

Exception taken. 

District Attorney to the witness.— From the course- 
and direction of the ball, please state what was the po¬ 
sition pf the deceased at the time the shot was fired. 

Witness.— I beg permission to premise my answer by 
saying that the course of pistol balls is at times very* 
tortuous and difficult to trace, but my opinion, formed 
at the time in tins case is, that the body must have 
been in a semi-recumbent posture ; in other words, that 
Mr. Key must have been lying on his right side, the 
body turned a little over to the right, and the shoulders 
a little higher than the hips. I cannot understand how 
the spleen of the kidney and the liver could have been 
wounded in the precise manner they were, unless the 
body was in that position; but I can understand that a 
ball may have escaped the intestines, and stomach, and 
great artery, in a different position, although the proba¬ 
bilities are that, lying in that position, somewhat turned 
to the right, the stomach and Intestines fall forward,, 
making the probability of their escape from the ball 
the greater. Am connected with the army of the] 
United States as Assistant Surgeon. Measurably famil- i 
iar with gunshot wounds. Have no doubt that this I 
wound was inflicted by a pistol-shot, but in our lan¬ 
guage we call all wounds by firearms gunshot wounds. 

Q.—Could you give an opinion as to the style of pistol i 
with which this wound was inflicted? 

Mr. Brady objected 

The District Attorney argued that the question was ] 
proper. 

The Judge ruled against it. 

The witness cut out tire ball himself, and thinks he I 
could recogn.se it. It was marked. (Pistol-ball handed 
to witness.) 

Q.—Is that it ? 

Witness. —To the best of my knowledge and belief, it 

is. It lias the murk made on it, in my presence, by I)r. 
Stone, or one exactly like it. 

Q.— To what particular classification of pistols does 
that ball commonly belong? 

Mr. Brady objected, lie did not know that a physi- , 
cian is an expert in the manufacture of firearms. 

District Attorney.—Certainly, if he is a physician ih 
the army. If not, he cannot, discharge his duty. 

Mr. Brady.—I think he can discharge his duty with¬ 
out discharging firearms. (Laughter ) 

Witness (to Mr. Carlisle).— This is the balfVe ex¬ 
tracted from the right side. It Is the only ball we 
found. The ball in the groin passed through. [This ' 
ball, on being applied to the Derringer pistol in court, i 
and which has a large bore, is found to be too large for I 

it, so that there must have been a third pistol, the bore • 
of the revolver being still smaller.] Witness described' 
the nature of the wound in the groin, saying, among 
other tilings, that it was near the main artery, and just 
above the largest branch. The only vessel wounded 
was an external vein—a flesh wound. Its severity 
would depend on after consequences. Ordinarily such 

a wound would not be severe, but might have left' lame¬ 
ness for a long time. 

By Mr. Brady.—Witness's attention was called to Mr. 
Key by the shots lie heard. No person came for him. 

W ent into the Club House and found him breathing his 
last. Not more than six or seven persons were there, 
including two colored men. To the best of his belief, 
the white persons were Messrs. Dovle, Martin, and 
Upshur. Was not certain that he saw Tidball. There 
was no person having charge of Mr. Key, strictly 
speaking. Was present when Mr. Key’s pockets were 
searched. Took the opera case from the left side 
pocket of his coat. His impression was that the case was 
closed and empty. He saw two keys, but could not 
identify those exhibited. In pulling down the panta¬ 
loons to ascertain the nature of the wound he felt some 
loose money and the keys. He thought everything was 
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handed to the coroner. He knew no characteristic 
presented by itseLf which could determine from the 
abrasion the course pursued by a ball. 

Mr. Brady inquired whether there were indices which 
would infallibly determine that an abrasion was made 
with a ball or firearms. 

Witness.—The holes in the right side coat, waistcoat, 
linen and flannel shirt, settled the matter in his mind ; 
but this opinion was not infallible. He merely assumed 
that the hole in the clothes was made by the ball. 

Mr. Brady.—Did you ever see anything else that 
could make such a hole? 

Witness.—No. I judge from the frequency I have 
seen clothing pierced by shots. 

Mr. Brady.—What is the peculiarity of a hole in a 
vest or other clothing, made by a ball? 

Witness.—You asked my opinion. The piarked pe¬ 
culiarity I cannot describe. You have asked my opi¬ 
nion. 

Mr. Brady.—You have said that the course of a 
pistol ball is frequently tortuous. Is there any law 
which regulates such a course? 

Witness.—None at all. The ball does not neces¬ 
sarily go in the line of projection. There is nothing 
but a post mortem examination to tell the course of a 
ball. 

After further interrogations upon those points the 
witness said he thought Mr. Key and Mr. Sickles were 
nearly of the same height. Key was, probably, five 
feet eleven inches. 

Mr. Ilrady.—Suppose two men are engaged in a 
scuffle, or tussle, each endeavoring to overcome the 
other, and struggling for life or death, one attempting 
to throw the other, or one discharging a pistol, is there 
any possible position of the parties which would show 
the. shot could produce such a course? 

Witness.—The position of the body must have been 
on the right side, with the shoulders a little more ele¬ 
vated than the hips, the body inclined to the right. 
Whether the body was supported by the arm and not 
by anything else, I don’t know. The course of the 
ball must have depended on the position of the body, 
as I have described it. 

I)r. Stone, who assisted at the post-mortem examina¬ 
tion, testified as to the character of the wounds, iden¬ 
tifying the ball which was taken from the body. 

The jury took a recoss at one o’clock for five minutes. 

After recess Mr. James N. Reed, who was examined 
yesterday, was recalled by the District Attorney. You 
stated yesterday that when you saw these paities at 
the corner, that you saw a pistol in the hand of the 
party at the south. Was any pistol in the hands of the 
other party? 

Witness. — No, sir ; nothing in his hand. 

1*. V. R. Van Wyck, recalled.—Could not from where 
he stood distinguish what was in the hand of either 
party to the contest. 

Mr. Stanton objected to this recalling of witnesses. 

The District Attorney submitted that no damage could 
be sustained by the defence, as they had not entered on 
their case, and he had not examined these witnesses 
on this point before. 

Mr. Phillips contended that it could not be done, as 
the matter was not brought out on the cross-examina¬ 
tion. 

The Judge.—On general rules the practice is objec¬ 
tionable; but if the District Attorney, through inad¬ 
vertence, omitted to ask the question, the witness cer¬ 
tainly might be recalled and the question be asked. 
It was a matter of discretion. 

M -. Stanton wanted the District Attorney to state 
to the Court that be bad, through inadvertence, omit¬ 
ted to ask the question. If the District Attorney did 
not come up to that point they would object. 

I lit* Judge would not require the District Attorney to 
make that statement. The Court in its discretion would 
permit the question. 

The Witness repeated that he could not distinguish 
from Where he stood whether either party bad pistols 
in their hands. 

Coas. 1J Wilder examined.—Was present at the Club 
House at half-past two o’clock on the dav of Mr Kev’s 
death; went into the room where Mr Key was lyixiir 
and remained there till the close of the Coroner’s ex¬ 
amination ; 1 assumed assort of charge of the body till 
the Mayor came, when the Mayor requested Mr White 
to take charge; witness and Mr. White kept charge till 
the Coroner came; everything was taken from the 
pockets of Mr. Key; these were, the case of an opera 


glass, some keys and some money; they were passed 
over to the Coroner and by him handed to Mr. Smith : 
these were all the articles taken, except a pair of sleeve 
buttons and a ring, which were taken by Mr. Taylor, a 
connection of Mr. Key. 

This witness was not cross-examined. 

The District Attorney proposed to offer in evidence 
the Derringer pistol, which had been identified, and the 
hall. ■ • 

Mr. Brady.—On what ground do you offer these as 
evidence ? 

District Attorney— Because they are the implements 
of death. 

Mr. Brady. — Who proves that? 

District Attorney.—The doctors prove as to the ball. ' 

Mr. Brady. — I beg your pardon. 

District Attorney. — Certainly; they have identified 
that hall as having been taken from the wouud. 

Mr. Brady.—The pistol was not identified. 

District Attorney.— We offer the pistol on a distinct 
ground, as having been found near the spot where the 
killing took place. 

Mr. Brady.—So far as the ball being offered in evi¬ 
dence, it was wholly irrelevant. Nobody denied that 
Mr. Key died of that wound. 

District Attorney.—We did not know what would be 
denied or admitted. 

Mr. Brady.—The prosecution i9 in the same condition 
as the defence. They would make no question as to Mr. 
Key’s dying of the wound described. What then did the 
presentation of the ball prove ? Nothing at all. As for 
the pistol, what was the evidence? That it was found 
in the street, and delivered to the corom r in the Club¬ 
house. Whoimit belonged to or who discharged it, no 
witness had iniormed the Court, and no witness had ex¬ 
pressed an opinion as to whether there was any connec¬ 
tion between the ball and Hie pistol. As to the pistol 
seen in the bands of Mr. Sickles, all the witnesses 
agreed that it was a revolver. If this pistol is admissi¬ 
ble in evidence, it must be on the ground that its being 
found in the vicinity made it part of the res ytsUe. He 
objected, however, to its being connected with the pri¬ 
soner. The District Attorney contended that it was 
matter for the jury. The pistol was found at about the 
place where the party stood at the time the first report 
of a pistol was heard. It was for the jury to measure 
that circumstance, and give it its due weight. As to the 
ball, if it is admitted that it inflicted a mortal wound, it 
was right that it should go to the jury as being the in¬ 
strument of death. Mr. Brady simply wished to be in¬ 
formed by his Honor of the rule under which the pistol 
should go to the jury. 

The Judge.—The. pistol having been found at the place 
where the mortal wound was inflicted, or about that 
place, and the ball having been taken from the body 
of deceased, it is for the jury to draw an inference as to 
what use was made of the pistol, by whom, and with 
what effect. It is a part of the whole transaction, and 
I am clearly of opinion that the pistol and ball may pro¬ 
perly, and ought properly to be exhibited to the jury. 

Mr. Brady. —Your honor considers, then, that it is 
part of res yestce. 

The Judge.—Certainly. Whether the prisoner used 
the pistol or not, is a matter of fact for the jury to de¬ 
cide. 

The District Attorney here announced that the United 
States had closed its testimony in chief. 

Mr. Ratcliffe had a word to say to the Court. The 
defence proposed to ask your Honor to require the Dis¬ 
trict Attorney to call certain witnesses not yet put on 
the stand. Among these were Samuel F. Butterworth, 
Robert J. Walker, and George D. Wooldridge. It might 
be a question of policy whether the government should 
he compelled to call all persons who witnessed the trans¬ 
action. He would not therefore argue that, though it 
struck him that the prosecution should call every honest 
man who knew anything of the transaction. He should 
deal with what he understood to be his Honor s ruling 
in other cases. He referred particularly to the case of 
the United States against Kdwards, where the point was 
fullv argued, and where the facts were precisely similar 
to the facts in this case. That case happened in tl.e sub¬ 
urbs of this city, at a house occupied by two women, 
who had rented it from the defendant Edwards. A party 
catne to this house at night, and disturbed these women. 
One of them slipped out and went to Edwards. He came 
down with a gun, and one person was shot and another 
wounded. The two women. Garcia and Raymond, were 
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examined before the Coroner, and confined as witnesses, 
and sent before the Grand Jury. 

The prosecuting attorney, finding that these two 
women were in favor of tiie defendant, their names 
were not placed on the indictment, and on the trial of 
Edwards his Honor was asked to compel the prosecutor 
to produce these two women. His Honor did compel 
their production, expressing his opinion as to the obli¬ 
gation of the prosecutor to call on the stand every per¬ 
son who knew about the transaction, so as to give the 
defence an opportunity of cross-examining. In Her¬ 
bert’s case a similar application was made; but his 
Honor drew a proper distinction between it and the 
Edward’s case ; for in Herbert’s case the witness which 
the prosecution was asked to produce had not been ex¬ 
amined before the coroner, but had been examined as 
a witness for the defence on habeas corpus. His Honor 
was therefore right in not compelling that witness to be 
produced, as there was no analogy between the cases. 
But here Mr. Butterworth and Mr. Walker were ex¬ 
amined before the Coroner, and Mr. Walker and Mr. 
Wooldridge were examined before the Grand Jury. 
The counsel would ask the District Attorney whether 
that was so. 

The District Attorney did not know whether it was or 
not. 

M. suggested that witnesses sometimes go 

before tee uu. d Jury and are sometimes sent. 

Mr. Ratcliife a> the Clerk of the Court to exrmine 
the reco ds as to k hat fact. If there is any dte; .te 
about it, he would have one of the Grand Jury presen . 
by the authority of this Court; they were not volun 
teers before the Grand Jury, but were subpenaed to 
attend, and they did attend and testify. As to the case 
as Mr. Butterworth, it was an extraordinary one, 
and the counsel had never seen an instance of the kind 
in all his practice. It was proved on this trial that that 
gentleman saw the whole transaction, and was a witness 
before the Coroner; and yet he has not been produced 
by the Court. He asked the Court to compel the Dis¬ 
trict Attorney to place Mr. Butterworth, Mr. Walker 
and Mr. Wooldridge on the stand. 

The District Attorney opposed the motion to compel 
him to produce these three witnesses. He contended 
that it was not the duty of the District Attorney to nose 
about the Grand Jury and find out whether the wit¬ 
nesses were examined before them. Besides, those 
whose names appear on the presentment, and the 
names these three witnesses, did not so appear. He 

- ) -z.rtcod on the back of the indictment only the 
names that appeared on the back of the presentment, 
and in that lie did his duty. He had good reasons why 
he did not summon Butterworth before the Grand Jury; 
and these reasons he intended to keep within his own 
breast now and hereafter. He imagined, however, that 
these reasons were very well known to the gentlemen 
for the defence. 

Mr. Ratcliffe would mention as an additional fact, 
that from the entry in the jail-book it appeared that 
Mr. Sickles was committed to prison on the testimony 
of Mr. Butterworth, among others. 

The District Attorney asked whether the mere ex¬ 
amination of a witness before the Coroner made him, 
in point of fact, a witness of the United States; for, 
unless that could be shown, this application could not 
stand. He contended that such was not so. To be 
made a witness of the United States, he must have 
been examined by the prosecution. Suppose the Grand 
Jury had indicted Mr. Butterworth, would it be said 
that because he was examined before the Coroner he 
should be also examined on the trial of himself? 

Mr. Magruder desired to inform the District Attorney 
that he held in his hand an affidavit ifiade by one of the 
Gran i Jury, since the argument commenced; to the fact 
that Mr. Walter and Mr. "Wooldridge were examined 
befoVe the Grand Juiy. That affidavit would be offered 
in evidence. 

Mr. Carlisle.—It would have to he seen what right the 
Grand Juror had to make such an affidavit. 

The Distckt Attorney had been of the opinion that Mr 
Walker and Mr. Wooldridge were summoned before the 
Grand Jury, not in the matter of the prusecution of Mr. 
Sickles, but of the prosecution of another party. As to 
the certificate from the jail docket, he submitted that it 
was competent for the Court to inquire into the facts of 
a case; if a man delivered himself up to the jailor and 
a friend. It gave his name as a witness to the offence, he 
imagined it would hardly be oonteuded that the friend 
would by that act be constituted a witness for the 


United States. He submitted that on all the facts and 
law of the case, neither of these witnesses should be put 
on the stand at the instance of the defence, and on the 
part of the prosecution. 

Mr. Magruder continued his argument in support of 
the motion. 

Mr. Carlisle replied in opposition. The decision of 
this motion could have no effect, excep 1 , perhaps, to 
consign Mr. Butterworth to the pleasant cross-examina¬ 
tion of the counsel for the prisoner, and protect him 
from what might be the unpleasant cross-examination 
of the counsel for the prosecution. Who was Mr. 
Butterworth? He was said to be a gentleman who 
coolly looked on the whole transaction, and then politely 
stepped up to Mr. Sickles, took his arm and walked 
away. If Mr. Butterworth had ever made^ an oath 
charging Mr. Sickles with the murder of Mr. Key, coun¬ 
sel would like to hear it. 

Mr. Magruder.—Here it is. An affidavit that Mr. 
Sickles shot and killed Mr. Key. 

Mr. Carlisle.—That is not the charge here. The charge 
is that Mr. Sickles murdered Mr. Key. A man is taken 
with a pistol in his hand—his red right hand—standing 
over the body of his victim, and by his side stands his 
confederate. That confederate is examined before the 
Coroner’s jury, and there it is clearly shown that he is a 
confederate, and yet the argument here is that the gov¬ 
ernment is hopelessly wedded to the testimony of that 
confederate. It struck him (Carlisle) that it was not 
necessary to argue the absurdity of that proposition. 
The matter was in the discretion of the Court. The rule 

law was ceasnnte ratione ceaa itlex. (where the reason 
• '< not exist, the rule ceases to apply). The cases 
cited in the books are mere instances in which the Court, 
for the purposes of public justice, had exercised its dis¬ 
cretion in compelling the production of a witness. Was 
this a case to induce his Honor to exercise that discre¬ 
tion? He apprehended it was not. 

He referred 10 the case of Edwards, and argued that 
the ruling in that case did nf)t apply to this. The two 
women concerned, were, in conunon parlance, strum¬ 
pets. The Grand Jury who examined them, did not 
deem them worthy of credit, and their names were not 
plaeed upon the s*and where they were cross examined 
by his then colleague, Mr. Ratol ffe, and a more tender 
cross examination he Lad seldom witnessed. This, he 
repeated, was a matter foi the exercise of his Honor’s 
discretion. If his Honor thou^M, that, for the purposes 
of public justice, the moti >u should be granted, they 
were not here to deny it. They wanted merely that the 
granting or denying of the motion should be in the inter¬ 
est of public justice. 

The Judge.—It is proposed by the .tounsel for the de¬ 
fence that the Court direct the prose-union to sum¬ 
mon to the stand Mr. Butterworth, Mr. Walker, and 
Mr. Wooldridge, so as to give the defence an oppor¬ 
tunity to cross-examine them. This court never has 
gone further than it did in the case of Edwards, winch 
has been mentioned. That was a case where the wit¬ 
nesses—two women, named Garcia and Raymond— 
were committed to jail in default of their recognizance 
to appear and testify for the prosecution. They were 
held iu jail on that original commitment at the time the 
motion was made. Iu that case, the Court did say that 
it thought that it was a wise exercise of discretion to di¬ 
rect the District Attorney to put these persons on the 
stand. The next case that followed that was the case 
of Herbert, where a man named Gardiner, an intimate 
associate of Herbert’s, went from his room across to the 
hotel where the homicide was committed, and was with 
him (Herbert), and was examined on the part of the de¬ 
fence. To be sure, on the hearing of the habeas corpus 
before me to admit Herbert to bail, the Court refused in 
that case to put Gardiner on the stand. Mr. Butter¬ 
worth being before the Coroner, does not, in my judg¬ 
ment, entitle the defence to have him called by the 
United States. In the first place, the Coroner’s Inquest, 
in this case, held within one hour aud a half or two 
h >urs after the death, was held without any legal advice, 
so far as was known; the Coroner, in the exercise of 
his judgment, thought fit to tiring Mr Butterworth be¬ 
fore the inquest. I do not think that action binds the 
United States to the course asked to be enforced in this 
ca*e. 

1: is said, however, that the prisoner was committed 
on the affidavit of Mr. Butterworth. The evidence in 
the case shows tnat when the melancholy affair took 
pta re, Mr. Butterworth was present, aud that after it 
was all over he took the arm of the prisoner, or the 









































































































































































Hon. Daniel E. Sickles Shooting Philip Barton Key, in President’s Square, Washington. 










































































































, 





THE WASHINGTON TRAGEDY. 


25 


prisoner took his arm, and they retired together. I 
think it is not going too far for the Court to say that it 
i-; a fair presumption that the affidavit he made at the 
jail was an act friendly to the prisoner; that it was 
done to prevent, probably, a thorough examination at 
that time; and it may have been wisely done; the 
prisoner had the right to withhold any entering into an 
examination of th*r case then. This case strikes me as 
being somethfhe like the case of Gardiner ; he, too, was 
an associate of the prisoner, Mr. Herbert. So far as the 
Court can judge from the evidence before it, Mr. Butter- 
worth was a friend of the prisoner. 

1 therefore am not inclined to require, nor do I think 
the purposes of justice require, that he should be placed 
on the stand by the United States. With respect to 
Messrs. Walker and Wo Idridge, so far as the evidence 
shows,! ey were not present; that alone is rufficient 
.reason for rejecting the motion. But besides that, there 
i-i no evidence whatever, thut when they went bef ire 
the Grand Jury, they went there to testify as to this 
case at all; it may have been as to some other matter 
which the Grand Jury were inquiring about. The order 
for the subpoena is general, that certain witnesses shall 
be summoned ; it does not specify 'or what, nor is there 
any reason on which the Court can found the opinion 
that it was to testify as to this particular matter. It 
may have been in regard to something else altogether. 
I decline, therefore, to graut the motion as to either of 
them. 

Mr. Brady—I understand from the District-Attorney 
that the testimony for the prosecution is closed. 

Judge—Yes, Sir; so they say. 

Mr. Brady—And it seems from some of your Honor’s 
decisions in past cases, that the rule applies here that 
the prosecution must exhaust the affirmative proof. 

Judge—Its proof in chief, oh, yes. 

Mr. Brady—And hereafter it is to give nothing but 
rebutting testimony. 

The judge—That is so. 

It being now half past 3 o'clock, the court adjourned. 


SIXTH DAY.— titurdoy, April 9. 1S59. 

The court opened at t< n and a quarter o’clock. 

After some delay the prisoner was conducted into 
court and placed in the dock, where he conferred with 
Mr. Brady, Mr. Stanton and Reverdy Johnson. 

The jurors were called and answered to their names 

Counsel for Mr. Sickles p. oceeded to address the jury, 
amid the solemn silence aud attention of the whole 
court. He said :— 


SPEECH OF JOHN GRAHAM, ESQ. 

May it please the Court and gentlemen of the 
Jury—This is to me the time for solemn thoughts, and 
I rise to address you laboring under asevere truggling 
of feeling. It is a beautiful sentiment, better .xpressed 
in the Latin than in the translation, “ av isos re* 
ojo'mcp parinnt ndvereoe probttrtt ” (prosperity is the 
7 >areni of friends : bad fortune is the fire in which they 
are tried) Friendship is the most sacred all arti¬ 
ficial, as distinguished from our natural attachments. 
It stands nearest to those which by the hand of nature 
have been interwoven with the objects which she her¬ 
self creates. On the altar of that relation 1 cast my 
present offering. It carries with it the unction of a 
warm heart. May it prove to be an efficacious tribute 
in favor of my client. 

I have been the companion of his sunshine, and am 
ca li? d .. here to participate in the glocm of his pre- 
sen. affliction. Trouble is a mysterious visitor; it 
seems to be the unshunable doom of mar-. It has been 
ESm#i ,d ii h V ■JJ hou *h affliction covet:: not forth 
’ neither does trouble spmg out of the 
t orn t0 trouble, as the sparks fly up- 
recMh • f ’ ^ PPV La thc InaR God co;- 

lE Smt It l f £ Fe d, 7 pi ;° not tho ’ J the fastening of 

I- 

to 

A lew weeks since the-body of a human beintr was 
found m the throes of death in one of the st reels of 

y , p r° ved 10 be the body of a confirmed 
and habitual adulterer. On a day too sacred to be 
profaned by worldly toil— on which he was forbidden 


to moisten his brow with the sweat of houest labor— 
on a day when he should have risen above the gross¬ 
ness of his nature, and though on no other days he had 
sent his aspirations heavenward, he should on that day 
have allowed them to pass in that direction, we find 
him besieging with the most evil intentions that castle 
where for thel- security and repose the law had placed 
the wife aud children of his neighbor. 

That same great influence which has impressed the 
laws on all the departments of creation—which has 
studded the heavens with their fires and ordained the 
boundary line between the day and the night—that 
same great influence which stretches over the face of 
nature, verdures the green mantle and again supplants 
it for the less pleasing dress of winter—that same great 
influence which has designated the time for the drop¬ 
ping of tile leaves and the falling of the sparrows, is the 
will which guides and the hand which holds the rod 
with whicli in this life we are punished. As w*e pass 
from the proceedings in which we are here engaged, may 
we be permitted to repeat over the result which I confi¬ 
dently anticipate as a congratulation to this defendant 
for the severe ordeal through which he has passed. 
Had tiie deceased observed the solemn precept, “Re¬ 
member the Sabbath day to keep it holy,” he might at 
this day have fortped one of the living. The injured 
father and husband rushes on him in the moment of his 
guilt, and under the influence of a frenzy executes on 
him a judgment which was as just as it was summary. 

The isme which you are here to decide is whether this 
act renders its author amenable to the laws cf the land. 
In the decision of that issue, gentlemen of the jury, you 
have a deep and solemn interest. You are here to fix 
the price of the marriage bed ; you are here to say In 
what estimation that sacred couch is held by an honest 
and intelligent American jury. Yon are favored citi¬ 
zens ; you live in a city which constitutes the city of our 
federal govnrnment; a city consecrated to liberty above 
all others, but not of the liberty of the libertine ; a city 
bearing the name of the illustrious Washington, the 
f ither of his country, of whom it has been emphatically 
and truly said, that he was the first in war, the first 
peace, and the first in the hearts of his countrymen. 

You may feel a pity, in reviewing this occurrence, for 
the life that has been taken ; you may regret the neces¬ 
sity which constrained that event; hut while you pity 
the dead, remember aDo that you should extend com- 
misseration to the living. That life, taken away as it 
was, may prove to be your and my gain. \ou know 
cot how soon the wife or daughter of some one of you 
would have been—in fact you kuownotbut she had been 
—marked by the same eyes that destroyed the marriage 
relations of the defendant; you know not how soon the 
gardens of loveliness over which you now preside, had 
that life been spared, would have been called upon to 
supply their flowers to satisfy the insatiable appetite of 
the deceased. An interference with the marriage r-.-a- 
tious must strike every reflecting mind as the great**; 
wrong that can be committed on a humar oeintr It 
has been well said that affliction, shame poverty and 
captivity are preferable, and I do no* snow :.at I can 
express the sentiment more ably tha* :r cciting the 
lines which the great dramatist ha> plaw. in the mouth 
of the Moor on the supposed discovery cf the incostancy 
of his Desdemoua 

Oth. Had it pleased heaven 

To try me with affliction ; hud he rais’d 
All kinds of -ores, and shames, on my bare head ; 
Steep’d me in poverty to the very bps; 

Given to captivity me aud my utmost hopes; 

I should have found in some part of my soul 
A drop of patience. But (alas 1) to make me 
A fixed figure lor the tim* of scorn 
To point his slow unmoving finger at— 

0 ! 0 ! 

Yet c«uld I bear that too ; well, very well ; 

But there where I have garner’d up my heart; 
tV n ere either I must live or bear no life ; 

The fountain from the which my current runs, 

Or else dries up to be discarded theuce ! 

Or keep it as a cistern for foul toads 

To snot and gender iu ! turn thy complexion there 1 

Patience, tlmu young and rose lipp’d cherubim ; 

Ay, there, look grim as hell! 

You are here to decide whether the defender of the 
marriage bed is a murderer—whether he is to be put on 
the sam- footing with the flrot murderer, aud is to be 
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presented in his moral and legal aspects with the same 
hue of aggravation ah <ut him. Gentlemen, tt.e mur¬ 
derer is a detestable character, and far be it from me 
to defeud him before this or any other jury. Society 
cannot, it ought not, to contain him. Cairn, cold and 
calculating, he saves his malice as the raiser saves his 
treasure—his bosom is the vault in which lie deposits it 
—age possesses no claim for his consideration, nor does 
sex interfere with him in the execution of his bloody 
purpose—in the very air he sees his weapon, and It mo¬ 
tions him the way he must go—he selects some object 
of inn -cence for his victim, and he chooses some lonely 
spot for the perpetration of his horrid deed—in the 
drapery of the night, he wraps himself—at that hour 
when over half tiie world nature seems dead, and 
wicked dreams abuse the curtains of sleep, he steals 
forth to the accomplishment of his bloody des'gn— 
afraid of his own movements, he is compelled to ad¬ 
dress the very earth itself in the language of supplica¬ 
tion, and entreat it to “ hear not mj steps, which way 
they walk, for fear the very stones may prate of my 
whereabouts." If between the act which has placed the 
defendant in his present condition and the act of a 
criminal like that you can trace any similarity, It will 
be for you to institute and perfect the comparison ; it 
is not in my power. 

There are some other matters, gentlemen, to which I 
shall briefly allude, before 1 proceed to the discharge 
of the important duty which has been cast upon me by 
the concurrence of my learned associates on the part 
of the defence ; and the only regret I can experience 
in entering on the discharge of this duty is, that I shall 
be. called upon to impose on you a heavier tax than 
under other circumstances would be reconcilable with 
propriety. There are some features of this trial, gen¬ 
tlemen, which are to be borne in mind by you at tills 
time. In the first place, a most extraordinary occu - 
rence transpired in the empannelling of the very body 
which is constituted by yourselves. 

You have heard the explanation of the learned pro¬ 
secutor in accounting for the coarse he then pursued 
when you were compelled to witness the spectacle. The 
court had no alternative but to administer the law. 
The objection was a matter entirely for the breast of 
the District Attorney himself. You” were called upon 
to witness the moving spectacle of the son of misfortune 
being thrust from his rights for no other reason than 
because he had had the misfortune to be unfortunate. 
Another feature of this case you will remenber. The 
learned counsel for the government, in questioning one 
of the witnesses, asked him to describe what he saw Ut 
the time of the occurrence which led to the death. 

You will remember that the witness to whom the ques¬ 
tion was put desired to spread before the Court and jury 
ail he saw and heard. The learned counsel arose and 
protested against the wituess stating what was not re¬ 
sponsive to the question, and the gentleman made an 
admission, in the hearing of Court and jury which seems 
at all events unfortunate as far as the .prosecution is 
concerned. The learned counsel for the government 
stated he put the question intending the witness should 
discriminate between what he saw and what he heard. 
You will remember the honest Judge on the bench— I 
will never forget the occurrence to the latest moment of 
iny existence—his words were not in a spirit of severity, 
but of kind reproof, saying, when a witness is put on the 
stand, no matter how the questions are put, he must tell 
the whole truth, and nothing but the truth, and that it 
was the duty of the Court to see that the witness was 
protected in stating all the knowledge that he had ob¬ 
tained. 

Is there anything in this case that it should be tried in 
the way it has been ? Why were all but property hold¬ 
ers excluded from the jury? Why did the counsel for 
the prosecution examine the witnesses in a particular 
way, so as to exclude from the jury particular facts 
which might, in the examination of the case, go in 
favor of the defendant? It must be for you to account 
for these extraordinary features in the prosecution. 
Another strong feature about the trial is the appear¬ 
ance of assistant counsel on the part of the prosecution. 

1 am informed that this extraordinary counsel was 
not assigned by act of the government, and it will be for 
you to say how far this case justifies it. Another feature 
is the extraordinary character of the opening of the 
learned counsel, which was an eloquent production, re¬ 
flecting credit on the mind from which it emanated, and i 
was stamped by a high order of ability; but it will be for ! 
you to say, when you pass upon it in review, what de¬ 


gree of consequence shall be given to it. You will notic< 
his extraordinary expressions, such as “ the prisonei 
coming to the carnival of blood"—‘*a walking maga¬ 
zine"—adding mutilation to murder"—“ as though he 
had a dagger in his hand, ready to plunge it in his 
bosom." 

But why did it not occur to the learned counsel to 
describe also the weapons in possession of the adul¬ 
terer? For it appears he had an opera-glass and a 
white handkerchief— articles just as certain of causing 
death to the adulterer as the weapons of the defendant 
cau-ing death to him. Counsel then proceeded to define 
the crime of murder, from the highest authorities, and. 
also drew the distinction between that, and manslaugh¬ 
ter ; the difference being that the one is committed with 
deliberation, with malice aforethought, and the other is 
committed in a state of heat, but the heat of passion 
that, ought to be, but is not, controlled, and without 
malice aforethought. 

He would show that passion which could not be con¬ 
trolled did not place a man within the pale of accounta¬ 
bility to the criminal law. But the great question is, 
what was the state of defendant’s mind at the time he 
slew the man who had contaminated the purity of his 
wife? It is perfectly immaterial how death was inflict¬ 
ed—whether by one or three shots, whether the man was 
killed standing up or lying down. The question is, what 
was the influence of the provocation on the mind of the 
man who -lew him? What was the mental condition of 
the defendant at the time he took the life of the de¬ 
ceased ? 

After reading from legal authorities, the counsel ad¬ 
ded : If you can find a verdict against the husband who 
slays him who violates the marriage bed, then 1 ad- 
| dress gentlemen who are different from what I suppose 
them to be. I have given you the definitions of the 
crimes of murder and manslaughter. It will be for you to 
say whether this case conies within either of these defi¬ 
nitions, and is indicative of a criminal heart. If it be 
a crime for a husband to defend his humble family altar, 
and death is visited on him for defending It, then the 
highest honor which can be conferred on any man is to 
compel him to die such a death. The counsel then 
stated the following positions, namely: First, human 
laws do not shield us from the enjoyment of human 
rights; secondly, love by divine law is perfect, though 
not regulated by human law; third, the divine law’ at¬ 
taches responsibilities, to execute which do not consti¬ 
tute crime. The first two are properly considered 
together. 

Our legal system does not reach every case. There 
are certain wrongs which are not punished, and there¬ 
fore the only law in such events is that traced in the 
human bosom by the finger of God—the law of human 
nature and instinct. When the law does not prot ect us, 
we are thrown on our own instincts, and have the right 
to defend ourselves from wrong. Self-preservation is 
nature’s first great law ; and this he proceeded to illus¬ 
trate. lie maintained that, by the law of God, the 
adulterer is allow ed to be slain. If he should know by 
the Bible that man has a natural right to protect his 
wife against contamination, it is not in the power of 
human law to take away that right. In this District 
you have provided no protection against adultery. The 
inevitable result is, that you are thrown upon the prin¬ 
ciple of self-defence to protect yourselves and your ow n. 
Do you not wish to be safe against the housebreaker f 
IIow much more against the adulterer ! 

The law tells you, when you have been disturbed in 
your repose at night, you may take the life of the bur¬ 
glar; but it still permits your house to polluted by the 
tread of the adulterer. The reason why society has not 
provided against adultery is that it considers it i ifiht- 
that every man should defend himself against the adul¬ 
terer, and that right is perfect under the Divine law. 
There is nothing in this doctrine that is revolutionary or 
subversive of the peace and good order of society. 
There is no law in this District which robs you of your 
domestic rights. As to the heinousness of the crime of 
adultery, it is stamped on the act by God himself. It 
was not necessary to justify man in killing the adulterer 
that he should catch the offender in the act, but only 
that he should be so near the truth as to leave no doubt 
of his guilt. We regard this as a very important poiut. 

I say that if society has 4 not protected you in the 
chastity of your wives, it is proof conclusive that you 
i have a natural right to protect them as much as you 
1 have to protect your own lives. , It would be an out- 
1 rage ou decency to compare felony with adultery. We 
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learn from the Bible that one of the most serious of | 
crimes is that of adultery. It might be said that Sickles 
had a civil remedy against Key, if the latter had de¬ 
flowered his wife, and that although Key could not be 
proceeded agaiust criminally, he might possibly be pe¬ 
cuniarily recompensed. The wounds of what husband 
could be staunched by dirty money from the pockets of 
him who had defiled his wife ? 

If a man corne into your house against your will and 
lie on your bed, that is a trespass, and you can put him 
out by force; and yet if he lies down by your wife, and 
takes from her that which cannot be restored, accord¬ 
ing to the hypothetic position of the prosecution, he is 
not entitled to any redress at all. There are certain 
relations to which the law attaches the greatest respon¬ 
sibilities, and which it invests with commensurate pow¬ 
ers ; these are the relations of parent and child, hus¬ 
band and wife—the most hallowed and cherished. The 
attachment which connects brother with sister is that 
of love, because they come from the same relations; 
but the connection between parent and child, and hus¬ 
band and wife is founded on divine law', and she being 
the weaker vessel, it is his duty and right to defend 
her; it is his duty to protect her against frailty as 
much as against the violence of the robber. 

It has been well said, “ Frailty, thy name is woman ” 

A man who obtains the affections of another’s wife is 
as guilty as him who deflowers her by ravishment. It 
is the husband’s duty to control her affections, and see 
that they are not stolen from him by the act of the 
adulterer. It is as high an offence, though she consents, 
as if she were made a victim by positive violence. In 
England, up to the thirteenth statute of Edward the 
First, adultery and fornication were common law 
offences; but they were then transferred to the cogni¬ 
zance of the spiritual court. There is the declaration 
of the British Parliament that adultery is a deadly sin, 
to be ecclesiastically punished for the safety of the 
SOtyl. 

At the common law of Maryland, derived from Bri¬ 
tain—and which now prevails in the District of Colum¬ 
bia—adultery is not an offence. Therefore a statute is 
needed to make adultery an offence to be punished by 
the legal tribunals here. Four States of the Union 
have made adultery a punishable crime—Massachu¬ 
setts, Virginia, Ohio, and Pennsylvania. In the first it 
is punished by imprisonment for two or three years, 
but this is inadequate. 

You, gentlemen, are sitting there to pr<mounce the 
estimate of an American jury on the value of a hus¬ 
band's bed. This is the great principle of your verdict, 
and on this principle you will say whether you will 
strike ten or into the heart of the adulterer, or whether 
you will embolden him in his course, and send him out 
to repeat his crime. If he is told that a man who dares 
to take his life shall forfeit his own, you strike the 
deepest blow at the heart of morality ever given on 
this continent by an American jury. 

It is a well settled legal principle, that every man’s 
house is his castle—sacred to himself and family. The 
term castle is the term of the law. It does not mean 
embattled walls. It is a figure to denote that even the 
humblest hut is as much a fortress for the protection of 
a man’s family as a fortress for defensive purposes. If 
you invite a man to your house, and he lusts for your 
wife and daughter, he is as great a trespasser as’though 
he had entered against your will. You would have a 
right to eject him. If he enters with an impure heart, 
he abuses your license. 

One of the aggravated features of the case was that 
Mr. Key entered the abode of Mr. Sickles as a friend. 
We will show that they stood almost as close as do those 
two human beings, the Siamese twins, who now stand 
connected by a link which renders them indissoluble. 
The hearts of these two men have beaten almost against 
each other. Their hearts seem to have alternated 
in their pulsations, so far as personal acquaintance 
was concerned. When, therefore, Mr. Sickles invited 
Mr. Key into his house, and Mr. Key entered for the 
purpose of accomplishing the downfall of his wife, he 
was as much a trespasser as if he entered it without an 
invitation; for when a husband invites a friend to visit 
his house, he in effect invites him to keep back all un¬ 
cleanness. 

The person or body of the wife is the property of the 
husband, and the wife cannot consent awav her own 
purity ; and if she does, he has the same right aerainst 
the adulterer as if he ravished her. He quoted from 
second \> heeler’s Criminal Cases, the People vs. Uyon, 


saying where the wife’s own virtue does not keep off 
the adulterer, let her interpose the fear of her husband. 
He referred to other authorities in this connection* 
showing that in defending his wife, the husband defends 
himself. 

There were seven points he proposed to argue* 
namely:—As to how far the government is bound to 
make out the case against the defendant, and what 
amount of proof should satisfy the jury ; second, how 
far the old rule of malice was presumed to prevail at 
the present time in the administration of criminal jus¬ 
tice, and how far it is controlled by the fundamental pre¬ 
sumption that every one is supposed innocent till prov¬ 
ed guilty; third, the heinousness of the crime, as declar¬ 
ed by the Bible; fourth, the reason or principle of the 
old rule that palliates the act committed by the hus¬ 
band who discovers the adultery; fifth, what was the 
effect of the rule which lowered the offence to man¬ 
slaughter, and made It equivalent or tantamount to an 
acquittal; sixth, how far the provocation of the deceas¬ 
ed to the defendant acted on or affected (he defendant’s 
mind to shield him from all the legal consequences; 
seventh, as to whether sufficient time had elapsed for 
his passion to cool. 

We, he said, attack the theory of the prosecution. 
The case must be made out by the prosecution, by- 
proof, not by presumption. We say the old rule of 
law, that a killing was presumptive evidence of malice, 
no longer belongs to the law. It is on facts, and 
not on presumption, that a man must be condemned 
for an offence involving his life and liberty. The 
jury cannot convict unless they conscientiously believe 
that the facts are embraced in the presumption. He 
understood the argument of the District Attorney to be 
that the law presumed when the mere act of killing 
was proved against a man, that there was the malieui 
coyitata in his hetM*t. That was not the presumption 
of the law. For himself, he would rather presume, 
where no motive was shown, that the killer was insane. 
On this point he referred to a decision in the case of the 
People vs. McCann, in Smith’s reports. It was the duty 
of the prosecution to prove their case. If they alleged 
that the killing was mere wantonness they must prove 
it. They had not done so. Justice Brown, in the case 
referred to, ruled that the proving of malice or motive 
was primarily necessary on the part of the prosecution. 

The rule of presumption originated in a time when the 
property of a felon reverted to the crown, and when it 
was the interest of the government to procure convic¬ 
tions. He contended that the'sanity of the offender’s 
mind was to be made out affirmatively by the prosecu¬ 
tion. He insisted that they could stand before the jury 
this morning, and demand the acquittal of Mr. Sickles. 
There is enough, he said, in the case now to inelt the 
heart that is not cut from the unwedgeable gnarled oak ; 
for in the agony of his mind, when the deed was done* 
and he was relapsing into his insanity, in the midst of 
his grief, he exclaimed, “ He has soiled, he has defiled 
my bed !” That was the dominant sentiment of his 
bosom. Twelve Indians, on whom the light of civiliza¬ 
tion never broke, would repel with indignation the idea 
of convicting a man on the testimony that is placed be¬ 
fore you on the part of this prosecution. 

The cardinal presumption of the law is that every 
man is to be supposed innocent till proved guilty. Not 
so, says the prosecution; the law must presume Mr. 
Sickles to be a murderer, because it is proved he dis¬ 
charged his pistol in the breast of his victim. Was not 
the prosecution to prove that the prisoner was at the 
time in sound mind and memory? He held that they 
were. The utmost effect of such presumption was to 
prevent the prosecution being nonsuited. 

The oath of a juror was that he should a true deliver¬ 
ance make upon the evidence. Not so, says the couDBel 
for the government; the jury is to act on the presump¬ 
tion of law. But the oaths of a jury could not be re¬ 
deemed unless they could look their Maker in the face, 
aud say that every fact found in their verdict was a 
fact firmly proved in the testimony of the case. He 
passed to the second question which he proposed, name¬ 
ly, whether the rule that the law presumes malice from 
the mere fact of killing is now a part of the criminal 
jurisprudence of our country. In denial of that, he 
referred to volume xvii. of State TrUIs, page 60, Maw- 
gridge’s case; to one in Blackstone, page 302; and 
again in the case of McCann, volume ii. of Smith’s Re¬ 
port, page s 05 and 66, in the State of New York; where 
the District Attorney proved nothing but the killing* 
the Court would direct the acquittal of the prisoner. 
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Was there anythin? proved in this ca«e that quadrates 
with Blackstone’s definition of murder? He held that 
there was not. In the decision in McCann’s case it was 
stated by the Judge, that to constitute the crime of 
murder, the will must join with the act. In this case, 
did the will join with the act, or was Mr. Sickles, at the 
time of the homicide, such a mere creature of instinct, 
of impulse, that lie could not resist, but was carried for¬ 
ward! like a mere machine, to the consummation of that 
so-called tragedy? It maybe tragical to shed human 
blood ; but I will always maintain that there is no tra¬ 
gedy about slaying the adulterer; bis crime takes away 
the character of the occurrence. The adulterer dies as 
justly as those men died who were executed within the 
limits of ..the State of Maryland yesterday. They were 
condemned by law. What was their offence ? They 
had shed human blood. It was no higher than the 
offence of this deceased, for he turned over the divine 
institution of marriage, created and reared by the hand 
of the Almighty. 

Counsel understood the rule to be that where the 
prosecution proved the declaration of a prisoner, that 
declaration was held to be true till it was proved to be 
false. The declaration by the prisoner here was that 
Key had defiled his bed, and that under the influence of 
that wrong he had killed Key. It was for the prosecu¬ 
tion to show that Key had not polluted the wife of 
Daniel E. Sickles. Had th-y shown that the declaration 
whs false, or had they thrown themselves ou the jury ? 
Conceding that that was the reason of the act, it would 
put a speedy period to this investigation to admit that 
that was the fact. 

I submit, said he, that that is sound law, and that 
the fact Is now proved in this case, that Phillip Barton 
Key seduced the wife of Diniel E. Sickles, and that for 
that, in a transport of frenzy, Daniel E. Sickles sent 
him to his ions account. That is the way the case 
stands before this jury. \> ' might, therefore, submit 
this case to the jury on the test;iuo»iv as it now stands ; 
for the rule is well settled, that a declaration of a pri¬ 
soner, when proved by the prosecution, is held true 
until the prosecution has shown, aie'inde, that the 
declaration was false. That was the s®cret of our 
learned friend’s ingenuity. Is Daniel E. Sickles to be 
fitted and cut into a conviction of murder? Is it by 
cutting out this part of the truth, and that part of the 
truth, or is it on the morality of this case that we stand 
in this court to await the action of this inry? How 
would you fe3’ if the law could tie a handkerchief on 
your eyes and compel you to render a verdict when 
your senses or faculties are not convinced? There is 
no «uch duty exacted from you on this occasion. 

The prosecution started in a slough. The defence is 
not bound to show the adultery, although it could place 
it before the jury in its most disgusting details. We 
could show that not only was Key an adulterer, but that 
he was the professed friend of Daniel E. Sickles, and 
that he deflowered the confidence of his own friend. 
Ilis was a double crime. The treachery of a friend is 
bad enough, but when that perfidy reached the wife it 
became doubly damned. 

I believe in the maxim— de morttfis nil nisi bonum. 
(Speak not of the dead except you mention them favor¬ 
ably.) It is said that “the evil that men do lives after 
them ; the good is oft interred with their bones.” That 
staying is verified here; but it is not brought * a to this 
case for the purpose of aspersing the memory u f the de¬ 
ceased gratuitously. I would leave him where ne slum¬ 
bers ; but as he is a fact in the case, and as his conduct 
is a fact in the case, it is necessary that it should be 
reviewed. There is z duty here to be performed to the 
Jiv.ng. This brings me to the third question, which is, 
the heinousness of the crime of adultery, and how the 
law esteems it as a provocation and how it regards it in 
connection with an act caused by it. 

If I tre«pass 100 leng o n th® natience of your Honor, 

of the jury, I hope I may be rebuked, lor I have no 
p" de to gratify here. If I can accomplish the delivery 
c my friend, the measure of my gratification will be not 
only full, but overrunning. If I have ambition, it is 
not the incentive to my action on this occasion. I will 
consider, first, the heinousness of adultery as declared 
by the Bible, and second, as estimated by the common 
Jaw. When the Almighty caused a deep sleep to fall 
upon Adam, and took one of his ribs and from it made 
a woman. He brought her unto Adam:— 

“ And Adam said, This is now bone of my bones, and 
flesh of my flesh ; she shall be called Woman, because 
she was taken out of man. 


Therefore shall a man leave his father and his mother, 
and shall cleave unto his wife; and they shall be one 
flesh.” 

The Saviour, when In the coasts of Judea, used al¬ 
most the same language, when the Pharisees sought to 
tempt him on the subject of divorcement : — 

“ Wherefore they are no more twain, but one flesh. 
What, th#efore, God hath joined together, let no man 
put asunaer.” 

When Abraham went into Egypt on account of the 
famine, Saral, his wife, passed as his sister. He feared 
death on her account. The princes of Pharaoh saw her, 
and commended her to Pharaoh, and she was taken into 
his house. The Lord plagued Pharaoh and his house 
with exceeding great phgues :— 

“ And Pharaoh called Abram, and «aid, What is this 
that thou hast done unto me ? why didst thou not tell 
me that she was thy wife? 

Why saidstthou, She is my sister? so I might have 
taken her to me to wife? now, therefore, behold thy 
wife, take her and go thy way.” 

So when Abraham sojourned In Gerar, Sarah passed 
as his sister, and Abimelech the king sent and took her; 

“But God came to Abimelech in a dream by night, 
and said to him, Behold, thou art but a dead man, for 
the woman which thou hast taken; for she is a man’s 
wife. 

But Abimelech had not come near her; and he SAid, 
Lord, wilt thou slay also a righteous nation ? 

Said he not unto ,ne, She is my sister? and she, even 
she herself, said, He is my brother : In the integrity of 
my heart, and innocency of my hands have I done 
this. 

And God said unto him in a dream. Yea I know that 
thou didst this in the inteer'.ty of thy heart: for I also 
withhold thee from sinmr.^ against me: therefore suf¬ 
fered I thee not to touch r.er. 

Now, therefore, restore the man his wife : for he \s a 
prophet, and he shall pray for th:-e, and thou shait live : 
and if thou restore her not, know thoc that thou shait 
surely die. thou, and all that are thine.” 

The seventh Commandment says 

“ T' ou shait not commit adultery.” 

A no the Tenth Commandment says:— 

“ Tlou shait not covet thy neighbor’s wife.” 

So :n Leviticus, chapter 20, verse 10, the punishment 
for .uluitery is declared 

4 And tfce man that committcth adultery with another 
man’s wife, even he that committeth adultery with his 
neighbor’s wife, the adulterer and the adulteress shall 
surely be put to death.” 

And again, in Deuteronomy, chapter 22, verse 22 :— 

“ If a man be found lying with a woman married to 
an husband, then they shall both of them die, both the 
man that lay with the woman, and the woman ; so shait 
thou put away evil from Israel.” 

Mo*es died in the year 2,553 of the world, 1,445 
years before the birth of Christ. He was succeeded by 
Joshua. Joshua read to the people on Mount Ebal a 
copy o' ihe law of Moses, written on tables of Btone, 
and t 1 1 .t law was affirmed by the people : 

“ T .en Joshua built an altar unto the Lord God of 
Israel in Mount Ebal, 

As Moses the servant of the Lord commanded the 
children of Israel, as it Is written in the book of tho 
law of Moses. An altar of whole stones, over which 
no man hath lifted up any iron; and they offered 
thereon burnt offerings to the Lord, and sacrificed 
peace offerings. 

And he wrote there upon the stones a copy of the 
law of Moses, which he wrote in the presence of the 
children of Israel. 

And all Israel, and their elders, and officers, and 
their judges stood on this side the ark and on that side, 
before the priests the Levites which bare the ark of 
the covenant of the Lord, as well the stranger as he 
that was born among them : half of them over against. 
Mount Gerizim ; and half of them over against Mount 
Ebal; as Moses the servant of the Lord had com¬ 
manded before, that they should bless the people of Is¬ 
rael. 

And afterwards he read all the words of the law, the 
blessings and cursings, according to all that is written 
in the book of the law. 

The-e was not one word of all that Moses com¬ 
manded which Joshua read not before all the congr? 
gallon of Israel, with the women and the little 
and the strangers that were conversant among mem.” 

The jury would recollect that at this time the Jewish 
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government was theocratic, that is, God ruling. They 
continued so until between 1095 and 1005 before Christ, 
under Saul, the first king. When the Israelites be¬ 
sieged Kabbah, David tarried at Jerusalem. He there 
committed adultery with Bath Sheba, the wife of Uriah 
the Hittite. He directed Joab to place Uriah in the 
foreground of the hottest battle before Kabbah, and 
then retire from him, that he might, be smitten and die. 
This was done, and Uriah was killed. Bath Sheba had 
a child, which was struck sick by the Lord, and died. 
Nathan was sent to David, who reproved him in the 
parable of the “ rich man with many flocks and herds, 
and the poor man with his single ewe lamb:” 

“ Now therefore the sword shall never depart from 
thine house : because thou hast despised me, and hast 
taken the wife of Uriah the Hittite to be thy wife.” 

David repenting, Nathan said : 

“ The Lord hath also put away thy sin ; thou shalt 
not die.” 

David wrote the fifty-first Psalm on this. 

“ The sacrifices of God are a broken spirit; a 
broken and a contrite heart, 0 God, thou wilt not de¬ 
spise.” 

Atnnon ravished Tamar: 

(Counsel here recited the whole of the story as re¬ 
corded in 2 Samuel xLL 1-39, after which he continued 
as follows): 

Two full years afterwards Absabom got Amnon into 
his power and ordered his servants to kill him. They 
did so, and Absalom fled to Geshur, where he was 
three years, and returned to Jerusalem. He dwelt two 
full years in Jerusalem and saw not his father’s face. 
When the king called for him he came to him, and 
the king kissed Absalom. The fate of the seducer is 
here shadowed forth; it is the same as that of the 
adulterer. There is no cooling off after such an 
offence. Talk about the cooling of the provocation 
of defiling a man’s wife! A mere personal indignity 
can be cooled over; blit if Mr. Sickles is cool now he 
is more than human. I refer also in this connec¬ 
tion to the case of Dinah, who was ravished by She- 
ch«iin: 

‘‘ And Dinah the daughter of Leah, which she bare 
unto Jacob, went out to see the daughters of the land. 

And when Sechem the son of Hamor the Hivite, prince 
of the country, saw her, he took her, and lay with her, 
and defiled her. 

And the sons of Jacob came out of the field when they 
heard it; and the men were grieved, and they were 
wroth, because he had wrought folly in Israel in lying 
with Jacob’s daughter, which thing ought not to be done. 

And it came to pass on the third day, when they were 
sore, that two of the sons of Jacob, Simeon and Levi, 
Dinah’s brethren, took each man his sword, and came 
upon the city boldly, and slew all the males. 

And Jacob said to Simeon and Levi, Ye have troubled 
me, to make me stink among the inhabitants of the 
land, amongst the Canaanites and the Perizzites ; and I 
being few in number, they shall gather themselves to¬ 
gether against me, and slay me ; and I shall be de¬ 
stroyed, I and my house. 

And they said, Should he deal with our sister as with 
ft harlot ?” 


Malachi, the prophet, who lived four hundred ai 
thirty years before Christ, in the delivery of the wo 
of God, says :— 

And 1 will come near to you to judgment, and I w 
be a swift witness against the adulterers.” 

Under the New Testament dispensation, the Savio 
enjoins the precept in these express terms :— 

‘ And, behold, one came and said unto him, Go< 
taster, what good thing shall I do, that I may ha 
eternal life. 

Aud he said unto him, Why callest thou me good 
* n .® re >« none good but one, that is, God : but if th< 
w.lt enter into life, keep the commandments. 

He saith unto him, Which? Jesus said. Thou shi 

i? a S°« 1, ; U y <ie , r, I? 10U ?ha,t not commit adultery, Th« 
shalt not steal. Thou shalt not bear false witness. 

lov T n hy »l ather \ nd th y mother: and, Thou sh: 

•ove^hy neighbor as thyself. 

I kvi!* tVnm^ nmn 8 ?v. th Unto these things hat 

1 kep. from uiy youth up: what lack I vet ? 

seuTat thou Wm H If thou *«< l'e perfect, go a. 
hav.* lre-t«iire in >’ an<1 ? ' Ve 10 P oor * an(1 thou sha 
n.t •iS’S D heaven 5 and come and follow me. 

frieTd'^t lhat sa ? ius - b * " 

Ana when he w„ go^& P » a “5,e« caI 


one running, and kneeled unto him, and asked him. 
Good Master, what shall 1 do that I may inherit eternal 
life ? 

Thou knowest the commandments, do not commit 
adultery, do not kill, do not steal, do not bear false 
witness, honor thy father and thy mother.” 

Adultery in the heart is reprobated in the Sermon on 
the Mount:— 

“Ye have heard that it was said by them of old time, 
thou shaJt not commit adultery. 

But I say unto you, that whosoever looketh on a 
woman to lust after her, hath committed adultery with 
her already In his heart.” 

The man who has lusted for his neighbor’s wife has 
committed a sin calling for the justice of heaven just as 
much as if he had soiled her body ; so that the policy 
of the Bible is to arrest that crime in its bud, and to 
make the very nursing cf an intention towards another 
man’s wife an offence in the sight of heaven. It is but 
a short step between the intention and the deed, and 
therefore to keep back the deed the law aims itself at 
the motive to the deed. The apostles urged this precept. 
St. Paul, in his Epistle to t)ty& Romans, chapter xiii., 
verses 8 and 9, says :— 

“ Owe no man anything, but to love one another ; 
for he that loveth another hath fulfilled the law. 

For this, Thou shalt not commit adultery. Thou shalt 
not kill, Thou shalt not steal. Thou shalt not bear false 
witness. Thou shalt not covet,” and if there be any 
other commandment it is briefly comprehended in this 
saving, namely, “ Thou shalt love thy neighbor as thy¬ 
self.” 

Had Mr. Sickles any worse foe on earth than Philip 
Barton Key? Had Key come to him and sunk h s stillet- 
to in his bosom, he would have been merciful to him 
He wraps himself in the habiliments of friendship, and 
under that garb, supposing that he is masked, com¬ 
mits the most frightful, and at the same time the most 
sneaking of all crimes. These citations from the Bible 
show that female purity, in connection with the mar¬ 
riage relation, is an object in divine law of the greatest 
concern; that the sanctity of the family altar must not 
be desecrated ; that it is impiety to Heaven to violate 
it, arid that it Is piety to heaven to defend it. 

And this brings me to the second aspect of the ques¬ 
tion—the heniousness of adultery at the common law. 
It is strange that though adultery is twice fbrbidden in 
the decalogue, no human law has caught up and car¬ 
ried out the spirit of the divine law. What is the rea¬ 
son of that? Do you suppose that society means that 
adultery should go unpunished? No; it throws you 
on the law of your heart—there is the repertory of 
your instincts; go by them and your reflect the will 
of Heaven, and when you execute them yon execute 
the judgment of Heaven. If that is not the reasoning 
of society, then society has not fulfilled its compacts 
with Daniel E. Sickles. 

What- was his compact with society ? It was that 
he would give up so much of his natural liberty as so¬ 
ciety gave him back a consideration for the surrender 
of. Did he when he joined society take his wife beyond 
the protection of the law ? Did he leave her at the 
mercy of this confirmed adulterer? No, society knew 
that this thing would take care of itself, and it left the 
adulterer where the law of God has left him—to be the 
victim of that judgment which is executed upon him 
by Heaven through man as its instrument- If you are 
going to pronounce the verdict that there is no other 
protection for your home than a nasty action for 
damages growing out of criminal conversation between 
your wife and an adulterer, then, gentlemen, your 
wives live in a very perilous atmosphere. If that Is all 
the protection that is over your houses, let the infamy 
come and let the coins of the adulterer soothe your 
wounded feelings. That is a doctrine which does not 
prevail out of this District, and it is a doctrine which 
ought not to prevail in this District. 

The liberty of this District, above all other sections 
of the country, should be a model and an exemplar of 
liberty to all other parts of the country. The jus 
qladii , the right of the sword resides somewhere. Is 
it with the Omnipotent, or is it confined to the hands 
of the injured ? But though the law does not punish 
adultery as a crime, does it not stay its vengeance 
when invoked against the husband who turns his own 
avenger ? 

Counsel then proceeded to consider the estimation 
In which adultery is held as a provocation at the com¬ 
mon law, and referred to Maddy’s case ; vol. 1 Veutris, 
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p. 153; vol. 2 Keble.p. 329, and to T. Raymond’s Rep., 
p. 212. Maddy’s case was decided under the auspices 
of Chief justice Hale, who was the greatest lawyer of 
his age, and whose great rule was “ That in the ad¬ 
ministration of justice I am entrusted by God, the 
king and the country.” 

lie referred also to Mawbrldge’s case, vol. IT State 
Trials, p. 70; Carnagre’s case, same volume, p. 79; 
■Chetwynd’s case, vol. IS State Trials, p. 806; Hawkins’ 
P. 0., vol. 1, chap. 31, sec. 86: Foster’s Criminal Law, 
p. 293; vol. 1 East’s P. C., p. 234 ; vol. 1 State Trials, p. 
■33; pages 4 and 5 of Elmyn’s Preface; Wharton’s 
American Criminal Law, pages 983 and 984; and Green- 
leaf on Evidence, vol. 8, sec. 1, p. 22. Counsel had also 
read the case which was tried in this very court a year 
or two ago, the case of a brother indicted for the mur¬ 
der of his sister’s seducer, in which the Judge told the 
jury that the status of the prisoner’s mind was a matter 
entirely for them—a charge which was the law and 
which was creditable to the humanity of the Court, and 
in that case the jury, in fifteen minutes after the case 
was given to them, set the prisoner free. 

He referred to these texts for the purpose of showing 
that the greatest provocation a man can give another 
is to pollute his wife. Whom does the adulterer rob? 
He puts a spurious issue into your family; he compels 
the offspring of your loins to mingle with bastards. He 
puts lus bastards to mingle with your lawful children. 
Is not that enough to madden any man’s brain who 
thinks upon it? Says Lord Holt, “ An adulterer is more 
than a burglar, for he robs a man's posterity.” Think, 
said the counsel, of the District Attorney of this Court 
prosecuting thieves and burglar-, and then going out of 
this court and compelling heaven to turn its face from 
him in disgust at the enormity of his crimes ; refusing to 
protect Daniel E. Sickles’ house against the greatest 
malefactor that walked the face of the earth, himself 
keeping the burglar out in order that the adulterer might 
pass in. Why, the burglar could not compare for a 
moment in point of aggravation with the heinousness of 
his crime. 

The question which I present to your mind is this :— 
Whether when a man receives provocation which ex¬ 
cites in him an amount of frenzy which he cannot 
control, he is responsible for what he does under the 
Influence of that frenzy? It is folly to punish a man 
for what he cannot help doing, if you concede that 
the transport is such that he cannot control it. You 
cannot make him criminally responsible for what he 
does under the influence of that transport. To stab 
an adulterer was not to draw a weapon within the 
meaning of the statute of James I., even though the 
adulterer had no weapon, because the statute was 
never meant for the protection of the adulterer. Em- 
lyn says that when the Roman Empire became Chris¬ 
tian—that is, when it was established on the principles 
of Him who spoke as never man spake, and who 
preached humility and meekness on earth, under the 
reign of Constantine, adultery wa3 made a capital 
crime, and so continued till Justinian’s time, and long 
after. 

Some are of opinion that it was so even when the em¬ 
pire was heathen. Rut when society becomes Christian, 
then it is Christian to punish adultery with death. This 
brought him to the fourth question, the reason of the 
rule as to killing an adulterer or an adulteress being 
manslaughter, is it confined to the discovery in the 
fact? Will nothing else do ? Is not the man who dis¬ 
covers some sign after the admission of guilt by his wife, 
corroborating her statement, as much the victim of pas¬ 
sion as he who surprises them in the act? Is a man to 
wait until he can detect the actual coition before he is 
within the rule? Such a thing may happen ; but if a 
husband has never the right to stay the adulterer until 
lie catches him in coition with his wife, he will never 
have the right at all. It has been said that the wren 
goes to it, and the small gilded fly does lechery in our 
sight, but that is the only instance of coition that occurs 
under our eye. 

Now our position here is this—that to catch the adul¬ 
terer in the fact means to catch him so near the fact as 
that there is no doubt of his guilt. If you caught the 
adulterer turning out of the same bed in which your 
wife was, would you not have a right to kill him? If 
you caught him coming out of the room where she was 
In such a state as to indicate what he had been doing, 
would you not have a right to kill him ? The question 
is this—not how you catch them, but are the parties 
guilty, and are you satisfied and confident of their guilt? 


No matter how the proof comes home, it is Mie provoca¬ 
tion that works on the human breast. Whether the faet 
actually takes place before the eyes of the husband, or 
he becomes satisfied of it by irrefragible proof, is per¬ 
fectly immaterial. The provocation is what the law 
looks to. 

We therefore say that the rule reducing the killing to 
manslaughter is figuratively expressed. It Is but saying 
that the man who kills another for adultery, if he does 
it when the proof strikes home, under the passion then 
excited, and when it is uncontrollable, incurs no higher 
than this nominal criminality at the common law. The 
same great dramatist from whom I quoted this morning 
makes the caitiff Iago inflame the Moor against the sup¬ 
posed but unreal Infidelity. The Moor demands proof 
of her guilt, and Iago is made to say— 

Would you, the supervisor, grossly gape on? 

* • # * * * 

It is impossible you should see this, 

Were they as prime as goats, as hot as monkeys, 

As salt as wolves in pride, and fools as gross 
As ignorance made drunk. But yet, I say, 

If imputation ami strong circumstances— 

Which led directly to the door of truth— 

Will give you satisfaction, you may have it. 

That is all that any husband can expect. The impu¬ 
tations and circumstances leading to the door of truth; 
and if he is never Invested with right till he has more 
than that, then the right is denied to him entirely. By 
the law of England it is treason to defile the Queen con¬ 
sort or Queen regnant. We have no Queen here. We have 
no government here except the government of families. 
But is not the diadem of the family honor as dear and 
as costly as that which ever graced a monarch’s brow? 
Where is the man who does not contemplate the honor 
of his family as it flows from father to son, with the same 
reverence and attachment with which he would contem¬ 
plate the honor of the crown as it is passed from the 
hands of the incumbent to future successors? All of 
you know the loyalty of an Englishman to his govern¬ 
ment. Allegiance is never more strongly portrayed than 
it is in the loyalty of the English subject to the sovereign. 
If nttaohment like that can grow up between individuals 
and the government that grinds them down, how much 
stronger must be the attachment that grows up between 
the members of the same family ! Let the same sanctity 
which attaches to the nation’s Queen, attach to the queen 
of every family altar. 

Shall one's lawful children mix in company with the 
living monuments of his wife’s inconstancy? Shall the 
offspring of another man’s loins divide with one’s lawful 
children their patrimony ? Shall every door be swung 
open to the adulterer? As thrones and crowns do not 
go with us by birthright, let the aegis of the law extend 
itself around every family castle. Cuckold! Who 
would live to have the word written on his back? What 
man Is made of flint, that he can walk in the presence 
of his fellow men and feel that some person was secretly 
smirking or smiling at him, because he knew, If he did 
not enjoy, his wife’s inconstancy. 

What is the choice for the wounded husband In the 
moment of his anger and despair? The choice is, to lay- 
violent hands on his own life, and leave the course free 
to his wife’s seducer, or to lay violent hands on the life 
of him who has justly forfeited it. Remember that we 
were made in the Image of the Great Creator. Man was 
made to walk erect on the face of the earth, and when 
the immortal soul was breathed into his nostrils he was 
invested with dignity of character; he was invested 
with the instincts to protect that dignity of character, 
and he was told in the same way in which his internal 
sense tells him that liis God lives to defend that dignity, 
even to the extent of his own or his neighbor’s life. 

This brings me to the last consideration in connection 
with this subject, what was the effect of the rules which 
lowered or reduced such a killing to manslaughter ? It 
was to make it equivalent or tantamount to an acquit¬ 
tal, and I propose to show that the rule at the common 
law which made such an act manslaughter was, in 
effect, declaring that that was no offence, or so light an 
offence as not to be worthy of punishment. Counsel 
argued that the extension of the form of punishment 
known at common law as the privilegium clericals, 
under which a husband convicted of the homicide of 
an adulterer was marked with a slight burning of 
the hand, and the statute law having provided no sub¬ 
stitute for it, there is no course left but the complete 
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acquittal of a person arraigned under such circum¬ 
stances. He referred to vol. 4 Blackstone, page 864 to 
■875, and to Foster, page ‘288. 

This brought him to the sixth question, how far the pro¬ 
vocation furnished by the deceased to the defendant 
acted upon or affected the defendant’s mind in refer¬ 
ence to exhonorating him from all legal consequences 
for or by reason of the killing in question; whether, 
while the influence of the provocation remained it did 
render the defendant for the timg being insane; whether 
it did not. operate such a state of mental unsoundness 
as to relieve the defendant’s alleged act of and from all 
criminality, supposing the act to have been immedi¬ 
ately and directly prompted or occasioned by it. In 
other words, whether the case Is one of pardonable or 
excusable unsoundness of mind, or of wanton or un¬ 
governable passion; whether the defendant, not being 
to blame for the provocation, the frenzy or its results, 
can be holden for a crime. This, gentlemen of the 
jury, is regarded as one of the most important items 
in fills prosecution. We mean to say, not that Mr. 
Sickles labored under insanity in consequence of an 
established mental permanent disease, but that the con¬ 
dition of his mind at the time of the commission of the 
act in question was such as would render him legally 
unaccountable, as much so as if the state of his mind 
had been produced by a mental disease. In other 
words, the proposition we argue to this jury is this : 

It is no matter how a man becomes insane; is he 
insane, that is the question? Whether it results from 
disease of mind or body or sudden provocation, it is 
perfectly immaterial, and the privileges of accounta¬ 
bility attach as much in the one case as in the other. 
Disease is a most mysterious visitor. They oftentimes 
saw a man taken in a fit without any premonition, and 
that was the character of the aliments of the mind. A 
sudden transition will destroy the equilibrium of the 
body ; and it is precisely the same with the mind—the 
reaction is as strong in the mind as in the body. 

Under the old law, the doctrine of insanity was based 
on a narrow foundation. He referred to Hale, vol. 1st, 
page 80, to show the difficulty of defining the causes 
of unsoundness of the mind. They denied that this case 
presents an instance of ungovernable passion. That 
implied a passion disproportions! to the provocation. 
He again referred to the case of Mawbridge for illustra¬ 
tions of ungovernable passion. This case might be put 
to them by the prosecution as one of ungovernable rage 
on the part of Mr. Sickles, and he had wished to antici¬ 
pate that he had shown to them that the highest provo¬ 
cation a man can have is the pollution of his wife ; and 
he had read to the jury the opinions of learned jurists 
on the point of provocation. How hypocritical would 
it be to allow the man who kills another under the pas¬ 
sion evoked by contumelious language, to be put upon 
the footing of a man who kills tho pollutor of his wife ; 
and yet the first was held to be provocation at common 
law, and diminished the killing from murder to man¬ 
slaughter. 

The English law on this subject was a very uncertain 
one; it had fluctuated much. Counsel gave several 
references on this point—Chetwynd’s case, Foster and 
others. They could concede on that part of the defence 
that life taken in cold blood, or under the influence of 
excitement not proceeding upon an adequate provoca¬ 
tion, is criminally taken. But how did that affect Mr. 
Sickles ? He did not act in cold blood. If he did, he is 
more or less than human. He knew when he met. Mr. 
Key on the afternoon in question, that Mr. Key was at 
his house to make an assignation with his wife ; he knew 
that Mr. Key had hired a house but a few blocks from 
his ow r n mansion, where in the indulgence of his beastli¬ 
ness he polluted the body of his wife ; he knew that Mr. 
Key, by the aid of a park, and a Club House, and an 
opera glass, could at any distance from his castle easily 
tell whether it was safe for him to approach. This 
thing was well considered. 

Mr. Key hired this house in a part of the city where 
ne knew no witnesses could come against him ; he 
hired it, as I understand, in a part of your city popu¬ 
lated chiefly by blacks, supposing, from his legal know¬ 
ledge, that facts which were seen by them were not 
seen at all. He reasoned upon perfect impunity for 
his offence. He availed himself of that park which was 
between the Club House and Mr. Sickles’ mansion, and 
when it was not safe to be seen in the park, he was to 
be found in thi3 Club House, to which he could gain 
access at all hours, looking from its windows by the aid 


of his opera glass, Into the very centre of Mr. Sickles* 
family circle. 

All the weapons that Mr. Key as an aduberer re¬ 
quired he had by him on the afternoon of that fatal 
occurrence. He wanted no Derringer to accomplish 
his end, although there is no proof before you to show 
that Mr. Key himself was unarmed on that fatal after¬ 
noon. One of the iteibs on the part of the defence will 
be that he was a man who was in the habit of carrying 
arms. There is no evidence to show that he was not 
armed that afternoon. He was provided no doubt with 
all that was necessary to protect his life in case of de¬ 
tection. At all events he was provided with all appli¬ 
ances — his pocket handkerchief and his opera glass— 
that were necessary to aid him in the pursuit of his 
adulterous intention. 

Mr. Sickles knew that Mr. Key had hired this house; 
he knew that he was in the habit of carrying his opera 
glass and of availing himself of that park which stood 
between the Club House and his own mansion ; be knew 
that he was in the habit of retiring into that Ciub House 
when it was not safe for him to be outside of it; he 
knew that he had been seen about there constantly for 
the purpose of getting up an assignation with his wife ; 
he had no knowledge that Mr. Key was coming there 
that afternoon he saw him, or the purpose for which he 
was there. 

What, then, must have been the condition of his 
mind? Mr. Sickles did not invite Mr. Key to that vi¬ 
cinity ; he did not know he was coming there that fatal 
afternoon ; he saw him as the result entirely of acci¬ 
dent—but when his eyes accidentally fell upon him he 
associated him at once with the facts which he previ¬ 
ously knew, and in the transport which was then ex¬ 
cited he went forward to the consummation of that 
scene. There will be more testimony on this point; 
but I state it here in order that you may have some ap¬ 
preciation of the testimony in regard to the motive or 
cause for the state of mind in which Mr. Sickles must 
have been at that time. 

Could Mr. Sickles, under these circumstances, have 
acted in cold blood ? Was it possible for him, knowing 
what he knew in regard to Mr. Key, to look upon him 
even accidentally and still preserve his equanimity? 
Well, if he was excited, was it a case of passion undu¬ 
ly excited? If he was in a state of perfectly white 
heat was that too great a state of passion for a man to 
be in who saw before him the hardened and unrelent¬ 
ing seducer of his wife? 

Mr. Key yielded not to temptation in an erring mo¬ 
ment. It was not while any sudden fit was on him that 
he deflowered the wife of his friend, lie took a sepa¬ 
rate spacious house for the purpose of effecting his 
guilty purpose in security. Though he has passed from 
the scenes of the living, and though he is entitled to be 
kindly remembered when he is remembered gratuitous¬ 
ly, still so far as he forms a subject matter of this in¬ 
quiry, his faults are to be exposed in their proper hues 
and with all their aggravations. 

Had Mr. Sickles any hand in originating his own pas¬ 
sion ? If he had been under the influence of liquor; if 
he had first provoked Mr. Key and been then provoked 
by him the case might stand differently. The provoca¬ 
tion originated entirely with Mr. Key, because he de¬ 
flowered the wife of his friend, and attempted to keep 
his guilt from the detection of his friend. Intention is 
the soul of crime. It must be either a cool sedate in¬ 
tention, or a passionate intention ; but when the mind 
is in a state of frenzy it is capable of no passion, and 
human nature is divested of its immortal part; it goes 
forward as submissive to the impulses which set it on as 
though all its power was in its mere physical structure. 

On this point counsel contended that Mr. Sickles, at 
the moment of the occurrence, was laboring'under such 
a state of frenzy as deprived 1dm of accountability for 
his act. 11c quoted Lord Erskine as having established 
the insanity of delusion on one or more subjects— that 
Is, partial intellectual mania. He divided mania into 
two species— intellectual and moral—and argued that 
Mr. Sickles was acting under the influence of moral 
mania. He quoted Deane’s Medical Jurisprudence, pa¬ 
ges 4SS to 51l). He denied and spurned the idea Unit 
Mr. Sickles’ mind was in a mere state of passion. He 
must have been transported at once when lie saw the 
man who had wronged him, and knew that he waj 
around his house to lay his train of pollution to it. The 
proposition of the defence, he said, was that if the pro¬ 
vocation given by the deceased was of the aggravated 
character conceded by the law, and if, as the conse- 
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quence of it, the defendant for the time being, and 
while under its influence, was in the same state of men¬ 
tal unsoundr.ess as if the result of disease, would excuse 
his act or exonerate him from accountability, he is 
equally unaccountable under the circumstances of this 
case. 

The cardinal inquiry was, was the deceased in the 
peace of God and the United States when killed, and 
was Mr. Sickles moved and seduced by the devil when 
he killed him. That, said the counsel, is the language 
of the indictment. Remember that if you convict him 
under this indictment, you have got to find that Satan 
set him on, and that he did not act uuder the ennobling 
influence of his nature. What an atrocious verdict 
that would be to declare on the oaths of a jury that 
when Philip Barton Key met his death he was in the 
peace of his God and this community, while the fact is 
that he was on the mission of an adulterer, and that 
Daniel E. Sickles, the injured and outraged husband, 
when he slew him under this provocation, instead of 
yielding to instincts which he could not resist, was 
tempted and set on by the devil. That is the finding 
which this prosecution ask you to record against the 
defendant. 

This is no figurative language, because unless the 
devil sets him on, he committed no crime. If he was 
set on by the instincts with which his Maker had in¬ 
vested him, he yielded to the control of the h ghest of 
ail influences, and an influence which he could uot re¬ 
sist. If he had no other crime to answer fpr at the great 
’Judgment Seat, his atonement would be light indeed. 

The hour for adjourning having arrived, counsel here 
paused in his address. 


SEVENTH DAY .-Monday, April 11, 1859. 

The Court convened at the usual hour. 

Mr. Graham, of counsel for Mr. Sickles, resumed his 
argument. He said: 

He was fast approaching the close of his present duty. 
If there were no other reasons to admonish him to do so 
his own exhaustion would be such a reason. The inter¬ 
est he felt in the prisoner must be the excuse for the tax 
which he had imposed upon the Court and jury. He 
would briefly recapitulate the arguments which tie had 
submitted. He had shown that human law did not 
reach all cases of wrong; that the omission to provide 
against this wrong was simply to turn us over to our 
instincts, as regulated by the law of nature. He had 
suggested that as to the relations between husband and 
wife and parent and child, nature had created duties of 
protection which it was not only not criminal to dis¬ 
charge, but which we were bound to discharge. He had 
suggested that an invitation to a man’s friend or neigh¬ 
bor to partake of the hospitality of his house implied 
an understanding that all lust or uncleanness in regard 
to his wife or daughter would be repressed or banished 
from the bosom, and that to come in the guise of a frieDd 
while at heart a foe, constituted an abuse of the license 
to enter. He had also suggested that whether the wife 
consented away her chastity or not, as between the hus¬ 
band and the adulterer or ravisher, the husband’s rights 
were the same ; that, morally speaking, the wife was the 
property of the husband, and, as against him, possessed 
no dominion over her person in favor of another. 

He had then considered how the Bible and how the 
common law regarded adultery. While the Bible made 
adultery so high a crime, it was fair to presume that 
our minds were framed with corresponding perceptions 
— in other words, that when the Almighty had portray¬ 
ed adultery as so heinous an offence, he invested us 
with that quality of mind which enables us to look upon 
it in the same heinous light in which he himself had 
exhibited it. As I understand the law of all reasoning, 
it is this: that the power which creates the duty, gives 
the ability to understand and appreciate it. Counsel 
referred to what the old judges had said: that jealousy 
is the highest rage of man, and adultery the greatest 
provocation that can be given to him. In regard to the 
criminality of Mr. Sickles’ act, counsel understood 
the basis of all accountability to be the possession of 
that amount of reasoning which enables a man to see 
the right way, and that amount of will which enables 
him to pursue it. The intention or will is the principle 
winch g.ves life to crime. It was impossible to sepa¬ 
rate this intention from the corpus delicti , or body 
of the offence. Although in this case a human being 


was slain, nevertheless, there was not that will or inten* 
tion on the part of the slayer that rendered him amen¬ 
able to criminal justice. It was no matter how the 
unsoundness of min d was produced, provided it was 
produced. 

Mr. Sickles was not a party to the origin of the pro¬ 
vocation which acted upon him. He stood entirely 
clear of the conduct of the adulterer. He had never 
connived at it, and the first intimation he got of it was 
the ruling motive which induced him to commit the act 
for which he was now arraigned. Counsel had shown 
that wherever mental soundness was set, the question 
for the jury was whether the cause which produced 
mental unsoundness was sufficient to produce it. This 
question had already been before the learned Judge on 
the bench. He referred to Judge Crawford’s directions 
to the jury in the case of the United States against John 
Day. There the defendant was charged with slaying his 
wife. 

The defence set up was insanity, the cause being the 
mortification of the prisoner at a child being born to 
him within three mouths after his marriage. The Judge 
ruled that if, from the evidence, the jury found the fact 
as to the birth of the child, and as to the fact of the 
prisoner’s sense of injury increasing in intensity till his 
mind became diseased thereby; and if, in such pa¬ 
roxysms of causeless rage,*his power of distinguishing 
was destroyed or superceded, and he committed the act 
with which he should be charged—he was not guilty of 
murder—in other words, if shame acted upon him to 
that extent as to render his mind diseased, he was not 
guilty of murder. Shame was only one of the emotions 
crowding Mr. Sickles* mind ; that was the law which the 
defence intended to enforce on this jury. 

Counsel also referred to his Honor’s ruling on the 
second trial of Day. When the Judge had submitted 
the same propositions to the jury, “ the jury would per¬ 
ceive that the shame of having a child born to a man 
under such circumstances could not compare with the 
mortification and shame of having a man’s wife de¬ 
flowered.” The Judge there ruled if, from any predis¬ 
posing cause, such a state of mind was produced, the 
prisoner was not responsible for his act. The counsel 
also referred to the Judge’s decision in the case of 
Jarboe, who was charged with murder in slaying the 
seducer of his sister. Infuriated by the conduct of the 
seducer, this brother slew him upon the spot. The 
learned Judge there said that the statement of facts 
made a case of murder, but the state of the prisoner’s 
mind at the time was a matter for the consideration of 
the jury. Under that instruction the jury held that the 
broiher was excused. Counsel asked if a brother, who 
voluntarily assumes to redress the wrong of his sister, 
stands excused by the verdict of a jury from the con¬ 
sequences of his act because the provocation was too 
much for him to bear, on what principle could a differ¬ 
ence be indulged or a distinction drawn in the case of a 
husband interceding to avenge the outrage on his mar¬ 
riage relations? 

The question for the jury was, how far, in the com¬ 
mission of this act, the mind of the defendant coincided 
with the tests ? You, said the counsel, can answer this 
question as men ; you can answer it as husbands and 
fathers. We need no books here to tell you with what 
affections the human mind is endowed ; that is a mat¬ 
ter which can be as well passed upon in the verdict 
you may render on your own innate feelings as it can 
be passed upon by you, after any enlightenment which 
I might be able to throw upon it. It is for you to say 
what must have been the frenzy of Mr. Sickles at the 
time he encountered Mr. Key, under the circumstances 
leading to his death, because — remember this— 
there was no deliberation on the part of Mr. Sickles 
in meeting Mr. Key. If Mr. Sickles had thrown out a 
bait — if he had invited Mr. Key to that vicinity, in 
order that he might go forth from his mansion armed, 
as he was represented to be by the learned counsel for 
the prosecution, to the end that he might slay him, 
then there might be a feature in the case which might 
appal us. But there is no such feature here. Mr. Key 
was in the neighborhood of Mr. Sickles’ mansion, fol¬ 
lowing the bent of his own impious and wicked inclina- 
nations. The very ferocity of this attack as repre¬ 
sented on the part of the prosecution—the very mur¬ 
derous character which they have tried to impart to it, 
shows most completely what was the state of mind 
which prompted him to the commission of the act. 
This is a speaking fact. Mr. Sickles encounters Mr. 
Key without any expectations whatever. He meets 
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him as casually as though he had met the veriest 
stranger and the very ferocity with which the witnesses 
say he went at Mr. Key, and slew him, is indicative of 
the irresistible impulses which drove him on, and 
against which it was impossible to oppose any resist¬ 
ance. There is, therefore, nothing like deliberation in 
the case. The ferocity of the assault, as portrayed in 
the testimony, is the very fact, above all others, on 
which I would rely to show the frenzied mind of the man 
who was the author of the act. As I have already said, 
grief, despair and revenge, and all these feelings are 
excited by such a provocation, not appealing to any 
particular one. but exciting all these elements of the 
xuind, in the strife and contest for supremacy. 

Under these circumstances will the jury say that rea¬ 
son exerted any sway amid such a battle of passions, 
when it was impossible that the ear of his mind could 
listen to the audience of reason or conscience? He re¬ 
ferred the Court to the case of Major Robert Ownsley, 17, 
State Trials, and the Queen against Fisher, in illustra¬ 
tion of the present case. There wat no cooling time; 
there would be no cooling within the compass of a life 
time : as often as remini.-cence shall recall the wrong of 
his wife his excitement will blaze up with all its fury. 
He referred to the case in English trials were a father 
slew another for committing sodomy—a crime so horri¬ 
ble in it.s character as not to be named among Christians; 
the lad, fourteen or fifteen years of age, yielded himself 
to the unhallowed lust of a man ; the father, hearing of 
the crime, hunted him out and pursued him for a whole 
night, and having found him, deliberately slew him. 
Would any jury say there were any such feelings of purity 
in this case as those which attach to a wife ? It was of the 
essence of human nature to love woman with a tender¬ 
ness which does not identify itself with any other passion. 
This forms the most enthusiastic, the most maddening 
passion which clusters around woman and invests her 
with her claims to protection. The more the offence is 
contemplated the more it maddens. Although the father 
deliberately slew the man who perpetrated the horrible 
crime, and although the Judge charged the jury that 
they must convict him of murder, yet the jury, in the 
face of the law, convicted him only of the crime of man¬ 
slaughter. A parallel might be drawn between the two 
cases. In the first, the father, after spending all night 
in pursuing the offender, executed vengeance. Inthis 
tht* adulterous conduct of Mr. Key thrust itself upon Mr. 
Sickles as he passed him; in a moment the train explod¬ 
ed; and because the wronged husband summarily slew 
him, he is arraigned here as a criminal. Mr. Sickles, un¬ 
like the father referred to, had no time to manifest such 
indication of mental unsoundness as those which attach 
themselves to offences of this kind ; he could not call in 
witnesses to see the craziness under which he committed 
the act; but under such a state of mind as these cir¬ 
cumstance would naturally produce, Mr. Sickles com¬ 
mitted the act for which it is sought to deprive him of 
existence. 

Now, gentlemen, a very brief narrative of this case, 
and I shall submit it to you, so far as the opening is con¬ 
cerned. Let us ask who were the parties to this trans¬ 
action ? As I have said before, I shall speak no unkind 
word of Mr. Key ; I shall put the facts before you, and 
leave them to speak to you as humanity always will 
?ptak under circumstances like the present. Mr. Key 
was U man of about forty years of age, as I am in¬ 
formed; he had been a married man. and at this very 
’ime he had the monuments of that sacred relation 
dally before him to warn him of the wickedness of his 
conduct; he himself had assumed the marriage vow, 
and knew the solemnity of it; he could tell himself 
what would be his own feelings if his own bed had been 
violated, and he could very well conceive to himself 
h(>w he would act if he had discovered the author of 
jhrtt violation. His profession, too, was such as should 
have imparted some gravity to his character. 

,^ lere are some occupations which do not interfere 
with the frivolity of human-nature ; but if there is any 
profession in this world short of the pulpit which can 
and ought to sanctify, if I may so speak, the human 
»iind, and communicate a gravity to it which is not its 
natural vestment, it is the profession to which I belong 
it Is the profession to which Mr. Key belonged. The 
very business of our profes.-iou is to study out the rights 
°[ 1 °' her m en, and to have them observed. The first 0 f 
an the duties which are cast upon us, and the last of all 
nat wo can excuse( j f rom< j s performance of the 
• niying out of the social and the personal relations of 
wan to man; and the duties that attach to those rela¬ 
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tions is the first office and the principal business of our 
profession, and therefore a lawyer, above all others, 
before every tribunal, whether it be erected in the arch 
of heaven or upon the face of the earth, is entitled to 
the least charitable consideration. 

What, too, was his position ? He was the prosecuting 
officer of this District. He was selected to conserve the 
cau^e of public morality and public decency. It was his 
business to see that your homes were protected against 
seducers, adulterers, and every other species of crimi¬ 
nal ; and yet he wrapped himself in the garb of hypoc¬ 
risy, came into this court and hunted down, with an 
almost unparalleled success, the mere worms that crawl 
upon the face of the earth, while the full grown man of 
crime, such as he himself was, was permitted to stalk 
through your community, not only not puuished, but not 
even admonished for it. Now, this is the character of 
this adulterer. Is there a word here that Is not strictly 
true? Who was the woman with whom he committed 
this adultery? Young enough to be his daughter. What 
her disposition may be I know not; but reasoning from 
her years, and from our knowledge of the mental struc¬ 
ture of woman, it is not too much to suppose that all 
the frivolity that surrounds a woman at that age envi¬ 
roned her; that she was susceptible to flattery; that 
she was susceptible to the attentions of men, and looked 
upon them as so many offerings cast upon the shrine of 
her beauty. 

At her period, of life the marriage vow had not im¬ 
pressed itself with all its gravity upon her mind ; she 
did not experience fully the meaning of the terms by 
which she had surrendered herself, body and soul, to the 
ownership and control of her husband. If there ever 
was a case in which a man was tempted by a woman, he 
should have imitated the example of Joseph, who left his 
garment in the hands of Potiphar’s wife. This was a 
case above all others In which a man, ere he fell under 
the dominion of his lust, should have left behind him 
some proof which by the mendacity of the woman might 
be tortured into evidence of his guilt. 

Who was the husband in this case? He is a man not 
quite of the same age with Mr. Key; he was accredited 
to your city as a member of the councils of the nation ; 
he came from the great commercial metropolis of our 
continent, that city upon which every part of this Union 
looks with pride, and which, however objectionable 
some of its features may be, nevertheless, every Ameri¬ 
can heart will concede is the first city of our Union ; he 
was here in the sphere of duty ; and by way of showing 
Mr. Key and you the confidence he placed in the protec¬ 
tion which was guaranteed to him by the laws of your 
District, in bringing within its precincts his wife and his 
child, he threw tliem and himself upon you and the laws 
of this District for protection. 

Now, what were the relations of Mr. Key to Mr. 
Sickles ? We shall show you what those relations were. 
So far as Mr. Sickles was concerned they were those of 
sincere friendship. So far as Mr. KeyVas concerned 
they were those of professed or avowed friendship. It 
has been said by the Psalmist 11 for it was an enemy 
that reproached me; then could I have borne it; neither 
was it he that hated me that did magnify himself against 
me ; then I would have hid myself from him; but it was 
thou—a man mine equal, my guide and my acquaint¬ 
ance ; we took sweet counsel together, and walked into 
the house of God in company.” The wrong of a 
stranger may be borne with patience, but the perfidy 
of a friend of itself becomes intolerable. 

We will show you. gentlemen, on the part of this de¬ 
fence, that Mr. Sickles had interceded to have Mr. Key 
appointed to the very position which his private life has 
disgraced; that all the influence which he could wield 
to secure to him the elevated position of prosecutor at 
the bar of this court was thrown into the scale, for the 
purpose of enabling him to attain that object of his 
ambition. We will show you that Mr. Sickles had sent 
hirn private clients ; and will show you that, on one oc¬ 
casion when Mr. Sickles had occasion himself, in conse¬ 
quence of a difference relating to the hiring of his 
house, to employ professional services, he secured those 
of this Mr. Key as his counsel in opposition to the valu¬ 
able services of the learned senior counsel for this prose¬ 
cution. So that there were not only friendly but pro¬ 
fessional relations between them, which sinks any man 
to the lowest depths of baseness who would think of 
compromising his acquaintances under such circum¬ 
stances. 

Mr. Key pretended that he was in bad health—I say 
pretended, because, although he had not strength 
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enough to encounter the sphere of duty which awaited 
him here, nevertheless he had strength enough to carry 
out his designs in reference to the wife of his neighbor. 
Had he expended in this Court the same physical exer¬ 
tion which he expended in the prosecution of his adult¬ 
ery, he would have been physically, as he was mental¬ 
ly, adequate to the discharge of every duty which de¬ 
volved upon him. But while he had not strength 
enough to meet the exigencies of his duties here, he 
had that strength which was necessary to sustain his 
powers of virility elsewhere. He became a visitor at 
the house of Mr. Sickles. The acquaintance dates so 
far back, I believe, as six years since. 

Mr. Sickles is a man in public life ; he is compelled to 
trust to the purity of his wife; he is compelled often 
and for considerable intervals to be away from his fam¬ 
ily mansion, and to leave his wife to the guardianship 
and protection of her own chastity. Mr. Kev goes un¬ 
der the appearance of a friend, and he exhibits those 
attentions which gallantry is ordinarily supposed to 
prompt, but which in his case was the foundation on 
which the adulterer sought to rear his destructive 
power. 

We will show you that, as early as the 20th of March, 
1858, it was reported that this Mr. Key was dishonoring 
him ; Mr. Sickles sends for him ; lie (Key) stands upon 
his honor as a man; he denies the truth of the im¬ 
peachment; he demands the author, and from one to 
another lie sends and passes notes; and when he is 
unable to discover the author of what he represents to 
be a calumny, he then addresses Mr. Sickles, speaking 
of it as a ridiculous and disgusting calumny, and yet 
within a few days after this very note which he sent to 
Mr. Sickles, in which he sought to restore Mr. Sickle’s 
confidence, we will be able to show you that if the inti¬ 
macy did not exist at the time of the note, at all events 
it occurred within a few days after. 

Now, gentlemen, see the cunning of this Mr. Key: he 
feels how base he is. When he is charged with treach¬ 
erous designs towards Mr. Sickles, he says, “ It is the 
highest affront which can be offered to me. and who¬ 
ever asserts it must meet me on the field of honor, at 
the very point of the pistol.” He cuts off all commu¬ 
nication on the part of the world to Mr. Sickles; and 
that was the reason why, for a period of nearly one 
year, although he was, no doubt, almost daily in the 
practice of his treachery on his friend, until the devcl- 
opements came upon him, as I shall presently state, Mr. 
Sickles never harbored a thought of suspicion against 
him. We will show you that from that time until the 
24th of February, 1859. the relations of Mr. Sickles and 
Mr. Key stood perfectly friendly, and that Mr. Sickles 
manifested the u^ual confidence in him. 

On the 10th of February, two weeks before his death, 
Mr. Key is one of a dinner party at Mr. Sickles’ house; 
and whom does he t-.ke there but his own sister; he takes 
his sister to the house of his prostitute—for that is the 
only term that can he applied to the woman who de¬ 
ceives her husband—he actually accompanies his own 
sister and her husband to the house of a woman witli 
whom he was cultivating and prosecuting these wicked 
relations. Is there any brother who would calmly and 
coldly place his sister in the same atmosphere, to make 
her the companion of the woman with whom he was 
prosecuting an illicit intimacy, no matter what Mrs. 
Sickles’ position before the world was ? 

Now, on the Thursday before Mr. Key’s death, Mr. 
Sickles has another dinner party at his house. Mr. Key 
is not invited to that; he is not there. After dinner 
Mrs. Sickles accompanies some friends to Williard’s Ho¬ 
tel, to a hop ; Mr. Sickles goes there after her ; when he 
enters the room he finds Mr. Key sitting by her. As soon 
as Mr. Key sees him, he abruptly leaves the wife. There 
was nothing but his own internal sense of baseness 
which could have prompted him thus to separate himself 
from the wife of Mr. Sickles. Mr. Sickles returning 
home, on opening his letters for the day, opens an 
anonymous letter, which was the origin of the discovery, 
and which will be placed In evidence before you. The 
substance of that letter is that Mr. Key and Mrs. 
Sickles were in the habit of meeting at a house in Fif¬ 
teenth street, between K and L streets; that Mr. Key 
had hired the house for the purpose, and that he had 
just as much of the person of Mr. Sickles’ wife as Mr. 
Sickles himself had. 

Now, the nature of Mr. Sickles would never permit 
him to trust to any anonymous letter, if formed as these 
are ordinarily formed—he is a man of noble character, 
aud would treat it with contempt. But there is a de¬ 


gree of circumstantiality abont this letter—H enters sd 
much into detail—for it tells where the house is, and 
gives such an inkling of faith, that it satisfies him there 
is something requiring investigation, and he becomes 
satisfied of all but the identity of the persons visiting 
the house. It turns out that there is a house where this 
is described as being; that Mr. Key hired that house, 
and that he was in the habit of going there with, but of- 
tener to meet a female who went in before or after him. 
The only question left for Mr. Sickles to solve was whe¬ 
ther this female was his wife. 

Now', gentlemen, behold again the cunning of Mr. Key 
in selecting a house ; it was necessary for him to get 
one in a secluded place, or at all events one in a sec¬ 
tion of your city in w’hich witnesses could not rise up 
against him, and which was sufficiently near to Mr. 
Sickles’ house to enable him to comply with his lusts 
as often as he desired ; hence he goes down to a part 
of your city which is chiefly populated by blacks. 

But for the disability beyond the possibility under 
which the law has rendered that kind of testimony, the 
infamy of Mr. Key would be run before you in a stream 
which would disgust and sicken you ; there is evidence 
enough, however, to get over this disability, and to con¬ 
nect him unmistakably with the author of all this ruin 
and disgrace; on the first day after Mr. Sickles com¬ 
missions Mr. Wooldridge to inquire into the identity of 
the woman who accompanied Mr. Key to the house in 
question, Mr. Wooldridge goes to the neighborhood in 
Fifteenth street, and arranges with the persons in the 
house opposite to give him a room on the next day. 
While there on Friday he understood that the woman 
had last been seen at the house on Thursday. He in¬ 
formed Mr. Sickles of this, and on the following Satur¬ 
day w’ent and watched the house for five or six hours, 
but not discovering anything went to his hoarding 
house, and while there learned that Mr. McCloskey had 
been to the house with a note for him. 'While he is there 
at his boarding house Mr. McCloskey returns and de¬ 
livers the note. In that note, Mr. Sickles still unwilling 
to believe in the guilt of his wife, writes to him to be ex¬ 
ceedingly tender in the prosecution of his inquiries, ■fbr 
he has reason to believe that ids wife i« innocent. As 
soon as Mr. Wooldridge gets this note he goes to the 
Capitol and sees Mr. Sickles, and was under the neces¬ 
sity of disabusing the mind of Mr. Sickles and of destroy¬ 
ing the hopes which Mr. Sickles indulged of his wife’s 
fidelity. He tells Mr. Sickles that while opposite this 
house on Saturday he had learned that it was on Wed¬ 
nesday that the woman had been there last with Mr. 
Key. and not on Thursday. Of course Mr. Sickles hav¬ 
ing* by inquiry, satisfied himself that his wife was not at 
this house on Thursday, when the time of her visit came 
to be fixed to the true day, all his confidence in the 
matter was entirely taken from him, and he became con¬ 
vinced that the woman thus seen was his wife. Mr. 
Wooldridge described to him the articles of dress which 
the woman who accompanied Mr. Key wore on the oc¬ 
casion of her last visit. Mr. Sickles at once recognized 
the apparel of his wife. Conviction more and morg fas¬ 
tened itself upon him. He returns home; he puts her 
guilt to his wife in such a way as she thought she had 
been exposed, and under the supposition of the disco¬ 
very of her guilt, she acknowledges her dishonor, and 
gives him a written confession. 

Mr. Wooldridge having had a note sent to him that 
night, from Mr. Sickles, which, as he was not home till 
midnight, he could not attend to until the uext morning, 
called the next day between ten and eleven o’clock ; 
finds Mr. Sickles a perfectly frenzied man, and is shown 
by him his wife’s confession. 

The counsel described Mr. Sickles’ agony of grief 
consequent on the discovery; the sending for Mr. But- 
terworth to take his wife to her parents in New York ; 
the overwhelming anguish experienced by Mr. Sickles 
in being obliged to proclaim his shame to his friends ; 
Mr. Butterworth’s leaving the house; Mr. Sickles’ ser¬ 
vant man descrying the adulterer passing the house, 
and as was his habit when passing in that neighbor¬ 
hood, waving and whirling his handkerchief; the ser¬ 
vants exclaiming, “There goes Mr. Key,” and Mr. 
Wooldridge looking out and finding that it was so. Now, 
the counsel continued, you will perceive that Mr. Key 
was perfectly desperate this Sunday. He had not seen 
Mrs. Sickles since Thursday. He had not been able to 
get any communication or signals to her or from her. 
He had hired his house for nothing. Days had gone by, 
and he had not violated the casket of his friend’s 
affection and love. Like all libertines, he was eager 
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for the fray of his passions. He was carried headlong; 
he was shamelessly, “ in the soft gush of a Sabbath sun¬ 
light,” watching the castle of his neighbor. 

You can account for the conduct of Mr. Key in no 
other way. Mr. Butterworth, after a time, leaves the 
house ; he -eturns to the house ; a remark is made by 
Mr. Wooldridge, “ Why, Key has been seen to pass the 
house.” You did not tell Mr. Sickles that; no, Mr. 
Wooldridge and Mr. Butterworth were resolved to 
conceal from Mr. Sickles, if they could, that this man 
was prowling outside the house with dishonorable in¬ 
tentions towards him; so after a while Mr. Sickles 
comes down stairs; he is then in a perfect state of 
frenzy. 

Mr. Key had been seen to pass the house on the op¬ 
posite side in company with a lady and gentleman, and 
to wave his handkerchief, under pretence of waving it 
at a little dog, which waving was the signal for these 
assignations. Mr. Sickles now knew that his wife had 
been dishonored by Key; he saw this man in the 
neighborhood of his house waving this disreputable 
signal, he rushes down in a perfect frenzy. So close 
and compact was the occurrence that the inmates of 
the house did not know till they heard that Key had 
been shot that Mr. Sickles was outside of the house; 
31 r. Wooldridge saw Butterworth go out of the house 
alone, and while he was arranging a stereoscope on 
the window sill of the library, he saw persons running, 
and some who came in the direction of the house in¬ 
formed him of the occurrence. 

Now, take the mind of Mr. Sickles. The night before 
his wife had acknowledged her guilt; he had passed 
the night without sleep—he had sighed and sobbed it 
away. As his friends came in the following day he was 
compelled to unbosom to them the story of his wife’s 
dishonor, and, to crown all, he saw the adulterer with 
his flag floating, as it were, under his eyes, for the pur¬ 
pose of seducing his wife from the mansion which 
ought to have protected her. It is for you, then, to 
say, gentlemen, from these facts, as we shall place them 
before you. what must have been the condition of Mr. 
Sickles’ mind at the time he went to the scene which re¬ 
sulted in the death of Mr. Key. One or two other facts 
and I have done. 

Why was Mr. Key constantly in the vicinity of Mr. 
Sickles’house? He lived far away from that house; 
he was in the habit of riding by it on horseback; he 
was in the habit of showing himself off to the greatest 
advantage, practising all those blandishments which 
adulterers cultivate for the purpose of reaching the 
target which they have set before them. How did Mr. 
Key have his assignations? He took advantage of 
your parlors; if he encountered Mrs Sickles in the 
President’s mansion, he made an assignation with her 
there; if he encountered her in the mansion of some 
senator, he made au assignation with her there; he 
tainted with his own foul appointment the atmosphere 
which your wives and daughters were compelled to 
breathe. 

Here behold another strong indication of his charac¬ 
ter. Wnerever he met her, the whole object of his ac¬ 
quaintance was the gratification of his lust; he followed 
her wherever she went; she could scarcely go more 
than a few hundred feet from her house before he was 
by her side; if she was walking, he was a foot; if she 
was riding, the carriage was stopped and he got in, and 
he would ride with her two or three hours, the direc¬ 
tions being that the carriage be drawn through back 
streets. He became the subject of kitchen comment; 
he was called by the servants Disgrace,” that was the 
name given him by the kitchen department of Mr. 
Sickles’ house. The District Attorney of the county of 
Washington had become a by-word, a reproach in the 
the kitchen of one of the houses of the district; as 
soon as he was seen coining near Mrs. Sickles the remark 
was, “ Here comes Disgrace to see Disgust.” Even the 
servants felt the pressure of his infamous attentions to 
Mr. Sickles’ wife. 

Counsel related the evidence that, the defence would 
be able to give in reference to the visits of Mr. Key and 
Mrs. Sickles to the house in Fifteenth street, and* said 
that Mr. Key was seen with Mrs Sickles and his daugh¬ 
ter on Pennsylvania avenue the Thursday before bis 
death, and that he was then reading a letter, which 
letter was similar to the one that had been sent to Mr. 
Sickles, apprising him of the danger in which he stood, 
on account of the discoveiy of bis relations with Mrs. 
Sickles. The defence would show by one or two ser¬ 
vants of the house that Mr. Key and Mrs Pickles were 


heard in their adulterous intercourse in the library, and 
that on one occasion Mr. Key was known to be in the 
house as late as four o’clock in the morning, while Mr. 
Sickles was absent in New York. 

The defence would also show that Mr. Key, like all 
men who go on in this way, was in the habit of carrying 
weapons. And now, continued the counsel, an effort 
has been made in this case on the part of the prosecu¬ 
tion to turn Mr. Sickles over to the Executive clemen¬ 
cy ; it has been in effect said to you, “ render your ver¬ 
dict and Mr. Sickles can appeal to the Interposition of 
Executive clemency.” I ask you not to divest yourself 
of your rights as jurors in this case. You never occu¬ 
pied a position which was surrounded with the honor 
which environs your present position. You were never 
called upon to declare so solemn and important a ver¬ 
dict as Is expected of you in the decision of the issue 
here presented to you. 

The same feelings that could prompt the Executive 
to reverse or annul your verdict are the feelings which 
should warn you against and turn you from its rendi¬ 
tion. If the Executive should interfere at all. it could 
only be on the ground that Mr. Sickles, at the time of 
the commission of this act, was an instrument in the 
hands of his God for the purpose of executing in a 
summary way thejudginent of his Maker. That is the 
very question on which you are to pass here—was or 
was not Mr. Sickles an involuntary instrument in the 
hands of some controlling and directing power for put¬ 
ting an effective termination to the adulterous career 
of Mr. Key ? When this question or a similar question 
has been presented to other juries, they have not 
sought to evade the responsibility! 

Counsel referred in this connection to the following 
cu esThe woman tried in Essex for murdering Mr. 
Errington, vol. xxix. Slate Trials, page 13 to 20 ; the 
case of Wood, tried in Philadelphia, for the murder of 
his daughter because she had married a libertine ; the 
case of Singleton Mercer; the Myers case in Virginia; 
Amelia No:man’s case, tried in New York; and Jar- 
boe s case, tried in this Court. Counsel proceeded— 
Thus you have your own immediate citizens and the 
citizens of other States, where justice is not sold, and 
where justice cannot be bought, putting the discharge 
of their oaths on the principles on which, in one aspect 
of it, we pillar this defence. Will you renounce your 
allegiance to these principles? M ill you refuse to yield 
yourselves to them? Ur will you rather follow the 
wake of the-e precedents, to render which will accord 
with perfect justice, and which will, at the same time, 
be consonant with the nature of the offence ? What is 
the effect of a doctrine that a pecuniary compensation 
is the only mode of smoothing the bleeding w ounds of 
a husband? It opens every house in your city as a 
brothel. It tells every man that if he will pay the 
price which a jury may set upon his adultery or his se¬ 
duction, he can enter any house he pleases and rifle 
the purest bed that stands in it of its purest contents. 
Is that to be the doctrine of your locality? 

Are we to have a mere tariff of rates or a tariff of 
charges ? Is the lower order of the brothel to fix one rate 
and the higher order to fix another? In the case of the 
lower order, shall the price be fixed by those who keep 
it, and in the case of the more respectable mansions, 
shall American juries say what an adulterer and a se¬ 
ducer shall pay for the gratification of his lusts in them? 
The very moment that you act on that principle, you 
resolve every house in your district into a house of pros¬ 
titution, and you tell those who are hardy enough to 
think of entering them that all they have got to do is to 
count the pecuniary cost, and that if they are ready to 
foot the bill to be presented in the verdict of an Ameri¬ 
can jury, they shall stand cleared of all human and di¬ 
vine accountability. 

In God’s name repudiate that principle from your 
bosom ! It is your inestimable privilege to sit In a city 
under the immediate protection of the fire which burns 
on that great altar at which all the other torches of our 
government are lighted ; you are here at the seat of our 
federal government; you are overshadowed by the halo 
of the name of Washington; let the recollection of that 
name inspire you with fitting and becoming thoughts ; 
be reluctant and loth to incorporate in your verdict a 
principle which, if it be the principle on which you 
act, will have a more demoralizing effect than any 
other principle that could be sustained or acted upon 
by an intelligent jury. 

Counsel resumed his seat amid suppressed indica- 
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tlons of applause, and was complimented by many of 
those who were within reach of him. 

The Court took a recess for a few minutes. 

After the recess, Mr. Brady said—We want you to 
admit the handwriting of Mr. Key to some papers. 

Mr. Quid and Mr. Carlisle having examined them, 
admitted the handwriting. 

Mr. Brady remarked that the first is directed by Mr. 
Key to Mr. Sickles, and dated March 20, 1S68, and 
endorses six letters—one of them written by Mr. Key, 
and the others written by different persons to him. 

Mr. Ould—We object to them. 

Mr. Brady—On what grounds? 

Mr. Ould—The first letter purports to be from Mr. 
Key to Mr. Sickles, inclosing certain other communi¬ 
cations addressed to various parties, one to Mr. Wool¬ 
dridge and his reply, one to Marshall J. Bacon and 
his reply, one from Mr. Key to Mr. Beekman and his 
reply, all in the handwriting of Mr. Key, and all, ex¬ 
cept the first, purporting to be copies of other letters. 
The date of nearly all of them is the 26th of March, 
1868. The first letter from Mr. Key to Mr. Sickles 
says: ** Send by Jonah D. Hoover the correspondence 
had to-day, etc.,” alluding to certain matters, portions 
of which have been detailed to-day in the expected 
evidence of the defence. The objection is that this cor¬ 
respondence at present seems to be in no manner con¬ 
nected with the issue the Court and jury are now trying, 
besides the note from Mr. Key to Mr. Sickles is dated a 
year ago, and as it must relate to transactions before 
the jury, it must be excluded, in point of time, from the 
res (/estcp. Another objection is that it shows no relation, 
direct or indirect* to the matter before the jury. I should 
like to know on what peculiar grounds the correspond¬ 
ence is to be offered a3 evidence. 

Mr. Brady—I will state it. The learned District Attor¬ 
ney, in opening the case, told the jury that the govern¬ 
ment speaking through him could ascribe the act of Mr. 
Sickles in killing Mr. Key to no other impulse than re¬ 
morseless revenge. He painted Mr. Sickles as an assas¬ 
sin. There is no proof before the jury that Mr. Key 
and Mr. Sickles met each other before the time of that 
fatal occurrence. The jury have nothing on their minds 
as to their former personal relations. The cause of their 
meeting, and the relations and circumstances, are left to 
such inferences as the jury must necessarily draw from 
them in the absence of this test imony. We do not pro¬ 
pose offering the testimony to prove the adulterous act on 
the part of Mr. Key, but to show the friendly relations 
between the deceased and the accused. His Honor said, 
in the case of Jarboe, the declarations of the defendant 
in his own favor are admissible in murder, and only in 
murder; but must be declarations of kind feelings, to 
acts of a friendly character, or such like, towards the 
deceased, prior to the commission of the crime with 
which he is charged; and understand this correspon¬ 
dence between the two gentlemen is of such character as 
to show that their relations were of a friendly character 
and that Mr. Key treated Mr. Sickles as his equal and 
friend at that day. 

Mr. Ould—There is no communication on the face of 
the papers from Mr. Sickles to Mr. Key; no expression 
of either a kindly or a hostile feeling. There was only 
a note of Mr. Sickles, in which their relations are not 
substantially touched on at all. There was nothing to 
show that their friendship continued through the year 
previous to the killing. 

Mr. Brady replied, claiming the admission of this tes¬ 
timony on the same ground as was decided in the Jar¬ 
boe case. The question was is such evidence competent? 
ami this being admitted, its value was to be determined 
by the jury. When the prosecution charged Mr. Sickles 
with deliberate assassination of Mr. Key in broad day¬ 
light, the law gives us the right to prove that Mr. Sickles 
is not an assassin, and that his hands are not polluted 
by blood. Did not the District Attorney say that Mr. 
Key’s letter to Mr. Sickles does not contain an expres¬ 
sion of good will ? The jury will determine that; but 
the letter commences “ Dear sir,” and ends “ Respect¬ 
fully and truly yours.” If we show friendly relations in 
185S, the law would presume continuous relations of 
friendship until something interrupted them. We claim 
the letters are admissible on another point, namely, ns 
showing by Mr. Key’s own admission he had mq*t inti¬ 
mate relations with Mr. and Mrs. Sickles, and that they 
believed his intimacy of an innocent ami honorable 
character ; and we claim they are admissible as .show¬ 
ing the origin of the peculiar relations between Mr. Key 
and Mrs. Sickles. 


Mr. Carlisle said that this was a case in which the 
doors should be thrown open to what was not evi¬ 
dence, but they should confine themselves to the 
mode of proof which the law assigns in this case—they 
should go no farther trtan public justice requires. Your 
Honor would perceive the actual use which it was pro¬ 
posed to make of this testimony—you have heard in 
what manner this correspondence is to be connected 
with this unhappy catastrophe in the way of blackening 
the character of the deceased. On that ground it could 
not be received. The eloquent address of the learned 
gentleman for the defence warrants us in believing it was 
offered for that purpose. It is offered first to bear on 
the question whether this act of homicide was an as¬ 
sassination. My learned colleague, although be did 
not use the word, painted it as one of assassination, and 
for the purpose of showing it was not an assassination 
my learned brothers offer to show there was continu¬ 
ous friendship between the accused and deceased by 
the production of letters written seven months prior to 
the collision—not written by the deceased to the prison¬ 
er, but by certain other parties, and enclosed in a note 
written by deceased. An assassination is no less an 
assassination because the deep motive or passion 
which led to it/—whether it be gold, or ambition, or 
vengeance—for a great or an inconsiderable wrong ; 
it is still an assassination, and no power of human elo¬ 
quence can paint it in any other colors. 

Mr. Brady—These letters go to prove the fact of Mr. 
Key’s friendly relations. 

Mr. Carlisle—1 was coming to that. 

Mr Brady further explained the object of offering 
these letters, insisting there was a state of facts which 
prevents Mr. Sickles from being convicted of any 
crime. 

Mr. Carlisle, resuming, said that when he used the 
word assassination he quoted from his learned opponent 
He (Mr. Carlisle) asserted that the evidence did not 
tend, if admissible, to show that the case was not one 
of assassination : and secondly, if this kind of evidence 
of previous friendly relations were admitted to show it 
was not an assassination, certainly evidence reaching 
back nearly a year before the transaction was not evi¬ 
dence : that it tends to shed no ray of light which any 
reasonable mind can perceive on the question. He 
further replied to Mr. Brady. 

Mr. Phillips said the relations the parties bear to each, 
other is pertinent to the issue, because the issue is not 
the killing of the deceased, but his murder, in which is 
implied that malice by which the law designates the of¬ 
fence. The .presumption may be contradicted, and one 
of the modes by which it may be done is to ascertain 
the relation which the parties bore to each other. 
This may be demonstrated by acts of friendship or 
correspondence. In the present case we propose to 
demonstrate it by the latter mode. The only question 
for the Court is the competency % of such testimony, 
which may be as dust in the balance, but its effect ami 
weight for the jury, as to point of time, we may trace 
back acts of friendship and intimacy, and run back to 
the days of boyhood, proving such relations from in¬ 
fancy to the present time. The length of time, instead of 
weakening, strengthens the argument that he was not 
killed by malice. We are called on to give the order of 
time. This is but one-link of the chain of circumstances 
to show the friendship which existed between the par¬ 
ties prior to the date of the tragedy, and which contin¬ 
ued down to within a few days of the commission of the 
act. 

The Court said the object of the defence was to show 
the relations of the parties to each other. The law un¬ 
doubtedly is that when a man is on trial for murder, 
previous expressions of good will and acts of kindness 
towards the deceased may be proved. On this ground 
the Court understood these letters to be offered. Tho 
one he had read was simply courteous, and had no 
bearing on the issue. The letters are not evidence. 

Mr. Brady took an exception to this ruling, and then 
to a ruling which excluded Mr. Key’s letter, apart from 
the inclosures. 

The following are the letters:— 

MR. KEY TO MR. SICKLES. 

Washington, March 26, 1858. 

Hon. D. E. Sickles 

My Dear Sir—I send by Jopah Hoover a copy of a 
correspondence had to-day, and you will perceive any 
effort to fix the ridiculous and disgusting slander on 
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me of the parties concerned, was unsuccessful. Re¬ 
spectfully and truly yours, 

Philip Barton Key. 

The following are the copies of the letters referred to : 


These letters .are all copied in Mr. Key’s handwriting 
—a small, scratchy and cramped hand—upon buff note 
paper, stamped at the top with his crest and initials. 
The crest is the head of a dragon, or some other mon¬ 
ster in heraldic lore, holding in its beak a key. 


MR. KEY TO MR. WOOLDRIDGE. 

Washington, March 26,1S58. 
Geo. B. Wooldridge, Esq. 

Sir— Will you please state in writing what communi¬ 
cation you made to the lion. Daniel E. Sickles concern¬ 
ing me, and also give me your authority for making 
such communication. My object is to ascertain the 
source of a base calumny. Most respectfully your obe¬ 
dient servant. Phil. Barton Key. 


MR. BACON TO MR. KEY. 

March, 29,1853. 

P. Barton Key, Esq.: 

My dear Sir: Your note has just been handed 
me by Mr. Hoover, with a copy of a note from Mr. 
Wooldridge. In reply I have to state that, in the main, 
his statement is correct, thaugh some points go beyond 
what I said, as I told Mr. W. and now repeat to you. 
Mr. Beekman was my author. I stated at the time to Mr. 
Wooldridge and now repeat, that I did not believe 
there was any truth in the statement, and went on in 
the conversation to give my reasons for such disbelief, 
and that I deemed it a fabrication. Respectfully 
yours, M. J. Bacon. 

MR. WOOLDRIDGE TO MR. KEY. 

P. B. Key, Esq : 

Dear Sir: Marshal J. Bacon informed me on 
Tuesday afternoon, March 28, that Mr. Beekman said 
that Mrs. Sickles had been out riding on horseback 
three different times with Barton Key during Mr. 
Sickles’ last absence to the city of New York, and that 
they stopped at a house on the road towards Bladens- 
burg, aad that Mrs. Sickles had a room there and re¬ 
mained one hour and a half; also that she took off her 
habit, and that he had no doubt there was an intimacy 
between Mr. Key and Mrs. Sickles. 

There was much more of the same kind of con¬ 
versation; and Mr. Bacon told me also in a manner 
that assured me it was so, that Mr. Key boasted that 
he only asked thirty-six hours with any woman to make 
her do what he pleased. Yours, etc., 

G. B. Wooldridge. 

March 26, 185S. 

MR. KEY TO MR. BACON. 

Washington, March 26,1858. 
Marshal J. Bacon, Esq.: 

Sir : Herewith I send you a copy of a note from 
G. B. Wooldridge, Esq., which you will be pleased to 
read and answer in writing, whether you made the 
statement as contained in Mr. Wooldridge's note, and if 
you did make it, state upon what authority you made 
it. This will be handed to you by my friend, J. D. 
Hoover, Esq., and you will please answer it imme¬ 
diately. Respectfully, your obedient servant. 

Phil. Barton Key. 


MR. KEY TO MR. BEEKMAN. 

_ Washington, March 26,1858. 

Mr. Beekman :— 

® IR —1 send herewith a copy of a note addresse 
to me from G. B. Wooldridge, Esq., and also of on 
from Marshall Bacon. You will be pleased to rea 
them and answer in writing if the statements are co 
Tect, and if you are responsible for the vile calumnit 
contained therein. This will be handed you by m 
friend Mr. Hoover, and you will please give him an in 
mediate answer. Respectfully your obedient servan 
Phil. Barton Key. 

MR. BEEKMAN TO MR. KEY. 

HoovZ 1 rece .\l ed your8 of to-day through M 
Wlth , noles from Mr. Wooldridge an 
the author nf L^ 'V 0 your in( l uiry whether I ai 
Woohiridee’sLt h /rn5nl ll T CalU T ie8 contained in M 
ever thei^authar*? 6 ? 1 8ay that 1 disavow that I wj 

S. B. Beekman. 


TESTIMONY FOR DEFENCE. 

William Badger was the first witness called for the 
defence. Examined by Mr. Brady. 

Resides in Philadelphia. Is Navy Agent of the Uni¬ 
ted States at the Navy Yard there. Has been in that 
situation for two years. Knew the deceased very well, 
and knew Mr. Sickles equally as well. Have known 
Mr. Sickles since his return from the Court of St. James, 
as Secretary of Legation. 

Q.—Do you know what the relations between Key 
and Sickles were in regard to friendship or association ? 

Witness —Their relations were, as far as my know¬ 
ledge extended, of the most intimate character. 

Q.—Did you know the wife of Mr. Sickles? 

Witness.—I knew her very well indeed. 

Q.—Were you at a dinner party given Mr. Sickles on 
the 10th of February last, shortly before the decease of 
Mr. Key ? 

Witness.—I was. 

Q.—At Mr. Sickles’ private residence in Sixteenth 
street ? 

Witness.—Yes. 

Q.—Wes Mr. Key at that dinner party? 

Witness.—He was. 

Q.—The guest of Mr. Sickles? 

Witness.—Yes. 

Q.—Was Mrs. Sickles at the table? 

Witness.—Mrs. Sickles was at the table, and Mr. 
Sickles also. 

Q.—What other persons were there as guests ? 

Mr.’ Carlisle thought this not material. 

Mr. Brady wanted to show that Mr. and Mrs. Pendle¬ 
ton, members of Mr. Key’s family, were at that dinner 
party, and on friendly relations with Mr. Sickles’ family. 

Mr. Carlisle held that that was extending the matter 
beyond its proper limits, and argued against the admis¬ 
sibility of the evidence. The names of those who had 
already suffered too much in this matter should not be 
unnecessarily brought into this inquiry. 

Mr. Brady argued as to its admissibility, on the ground 
tliat-evidence of acts of friendship between the parties 
might be offered, and quoted Judge Crawford’s ruling in 
the case of Jarboe. He disclaimed all intention of har¬ 
rowing unnecessarily the minds of the family of Mr. Key. 
None could sympathize with them more than he ; but 
where a man is on ti!al for his life, his counsel would 
not be true to their duties if they failed to offer such ev¬ 
idence as is admissible. He offered this evidence with 
a view, also, to the effect which this lately remembered 
act of friendship must have had on Mr. Sickles’ mind 
when he learned of Mr. Key’s perfidy. He must have 
thought, as Julius Caesar thought as he fell at the foot 
of Pompey’s statue, exclaiming, as the blood dropped 
from the point of his friend’s poignard, “ Et tu Brute /” 

T ie Judge—It is proposed to prove that members of 
Mr. Key’s household were guests of Mr. Sickles at the 
dinner party, at which Mr. Key was present, on the 
10th of February, with a view to prove the intimate 
social relations that existed between the parties. The 
rule, as I have always understood it, and as I under¬ 
stand it now, is that expressions of good will and acts 
of kindness must be confined to the parties immediate¬ 
ly concerned. Mr. Key’s being there is evidence to the 
jury of an act of kindness on the part of Mr. Sickles 
towards him ; but I do not see, and cannot perceive, 
how the presence of his sister or his sister’s husband 
there can go to prove the same thing. It appears to 
me that the evidence should not be received. 

Mr. Brady—Did you remain there until the company 
ieft the table, and did Mr. Key also remain? 

Witness—Yes. 

Q._About what time did the company separate? 

Witness—Approximating to eleven o’clock, 1 should 
think. 

To the Court—This was on the 10th of February, I 
think. 

q _Did Mr. Key leave before you did ? 

Witness—Do not think he left before I did; he left 
about the same time; do not think I saw him again that 
evening; the last time I saw Mr. Key was when he 
was a guest of mine at a hop at Brown’s Hotel, where I 
stopped. 
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q —When was that ? 

Witness— The 11th of Februrary, think—the next 
day after the dinner; Mr. Key was there, and Mr. and 
Mr->. Sickles, as guests of my daughter. 

q —Did Mr. Key come there with Mr. and Mrs. Sick¬ 
les? 

Witness—No; I think he came a short time before or 
after them. 

Not cross-examined. 

John B. Haskin called; examined by Mr. Brady— 
Where do you reside? 

Witness—In Wes'Chester county, New York. 

Q.—You are a member of the House of Representa¬ 
tives ? 

Witness—Yes, sir. 

Q.—How long have you known Mr. Sickles? 

Witness—Between fifteen and twenty years. 

Q.—Did you know Mr. Key? 

Witness—I did; I think 1 was introduced by Mr. 
Sickles to Mr. Key in the month of March, immedi¬ 
ately after the inauguration of President Buchanan. 

Q —Did you become well acquainted with Key? 

Witness— Quite so. 

Q.—So as to ride out with him ? 

Witness—Yes. 

Q.—You know Mrs. Sickles? 

Witness—I do. 

Q.—How long have you known her? 

Witness—About twelve years. 

Q.«— Did you visit frequently at the house of Mr. 
Sickles? 

Witness—I did frequently during the session previous 
to the last. My lady visited there, also, when she was in 
Washington. 

Q.—Did you meet Mr. Key there? 

Witness—I did. 

Q.—Was he frequently there? 

Witness—He was. 

Q.—When did you last see Mr. Key? 

Witness—I last saw him at the Opera, when Piccolo- 
mini performed. 1 think in the month of February 
last. 

Q.—How long before his decease? 

Witness—Two or three weeks. 

Q.—Was he alone? 

Witness—I think he was. 

Q.—Do you remember having any conversation with 
him that evening? 

Witness—I do not. 

Q.—Do you recollect a whist party at which Mr. Key 
was? 

Witness—I do. 

Q.—At whose house was it? 

Witness—At Marshal Hooker’s. This was shortly af¬ 
ter the inauguration of President Buchanan. Mr. Key 
and Mr. Sickles were there. It was a party of gentle¬ 
men exclusively. All the gentlemen were acquainted 
with each other. 

Q.—Was there any remark made by Mr. Sickles to 
Mr. Key at that time about Mr. Key’s office? 

Witness—Sickles on that occasion mentioned and 
urged his reappointment to the office which he held at 
the time of his death, and said that he believed the 
President would reappoint him. 

Q.—What did Mr. Key say to that ? 

Witness—Mr. Key thanked him for his intercession, 
and hoped he would persist in urging his claims for a 
reappointment. 

Q.—How would you characterize the relations be-’ 
tween Mr. Key and Mr. Sickles, as to degree of intima¬ 
cy? 

Witness—Very much like the degree of intimacy ex- 
ing between myself and Mr. Sickles. That of the clos¬ 
est and nearest and dearest character. 

Q.—Had you a conversation at any time with Mr. 
Key about a correspondence between him and Mrs. 
Sickles? 

Witness—I had. 

Q.—When was that? 

Witness—I think the Sunday night following the cor¬ 
respondence. It was in the month of February or 
March, 1868. 

Q.—What was the conversation ? 

[Objected to and allowed.] 

Witness—This conversation was one of Mr. Key’s 
seeking, and was at my residence on Third street, in 
this city, just after a correspondence had taken place 
between Sickles and Key ; it was in relation to a storv 
inquired into by Mr. Sickles; Messrs. Key and McEl- 


hone called on me at my residence; the topic of con¬ 
versation was this correspondence; it was introduced 
by Mr. Key, on which occasion he stated— 

The District Attorney objected to the witness stat- 

Mr. Brady argued that the evidence was proper. 
He wanted to show that this correspondence did not. 
interrupt the friendly relations of the parties. The 
prosecution had kept the defence in ignorance of their, 
course, and he did not know but that it might be ar¬ 
gued that this correspondence had interrupted their 
friendly relations. He would put the question, how¬ 
ever, in this shape: What did Mr. Key say of Mr. 
Sickles’ acts of friendship or kindness towards him T 

[Objected to, and objection Sustained.] 

Q.—After that conversation did you ever see Mr. Key 
and Mr. Sickles together? 

Witness—I tliink I have. 

Q.—Do .vou remember the last occasion ? 

Witness*—It was the night of the Opera, to which 1 
have referred. 

Q.—Was Mr. Sickles with him at the Opera that 
night ? 

Witness—No, sir; I saw them both there; Mr. Sic¬ 
kles came in late. / 

Q—Was Mrs. Sickles there ? 

Witness—She was. 

Q.—Who was with her? 

Witness—Miss Badger, and Mr. Hart of New York. 

Q —Did Mr. Sickles speak to Mr. Key that night? 

Witness—I think a recognition passed between them ; 
they bid each other the time of day. 

Mr. Chilton—Did you at any time communicate to Mr. 
Sickles any expression of kindness made by Mr. Key in 
regard to him? If so, stale whether Mr. Sickles uttered 
any expressions of friendship, and what they were. 

Objected to, and question put in this shape: 

Q.—Did you communicate to Mr. Sickles the conversa¬ 
tion? 

Witness—I did, a part of it; not the whole. 

Q.—Did he make any remark indicative of his dispo¬ 
sition towards Mr. Key ? 

Witness—He replied that he believed Mu. Key was an 
honorable man ; that he had been long his friend ; this 
conversation was in relation to the corresj>or.dence 
that had taken place ; he said they were mutual friends, 
and that, lie had no objection to Mr. Key visiting his 
house when he was invited by him. 

This witness was not cross-examined. 

Peter Cagger was called, but he did not answer 

Daniel Dougherty was then examined by Mr. Brady, 
making the following replies to questions put to him:—I 
am a member of the bar of Philadelphia ; I have been so 
since the second of May, 1849; have bad the pleasure of 
enjoying intimate acquaintance with Mr. Sickles since 
the time of President Pierce’s inauguration. 

Q.—Were you acquainted with his wife ? 

Witness—I was. I met Mrs. Sickles first on the 5th or 
6th of March. 1857, immediately after the inauguration 
of President Buchanan. 

Q.—Did you visit at the house of Mr. Sickles? 

Witness—I did, both in New York and Washington. 

Q.—Did you know Mr. Key. 

Witness—I did. I first met him in September last year, 
in New York. For the short time I knew him, I became 
quite intimate with hirn. Was at a large dinner party at 
Mr. Sickles’ house on the Thursday before Mr. Key’s de¬ 
cease. 

Q—After the dinner party was over did Mr. Sickles 
and Mrs. Sickles, or either of them, gu out? 

Witness—After we had retired from the table to the 
drawing room, and after spending some time there, Mrs. 
Sickles, I recollect, went to Willard’s Hotel. I presume 
it was about ten o’clock at night. I also went to the hap, 
but I did not go in the same carriage with her; about an 
hour afterwards Mr. Sickles came in alone. 

Q—Did you see Mr. Key at the hop? 

Witness—I did. 

—In whose society? 

Witness—I cannot distinctly recollect; think he was 
first iu conversation with Mrs. Sickles; afterwards saw 
him in conversation with Mrs. Dougherty; my wife was 
promenading the room. 

Q—What part of the evening wa9 he with Mrs 
Sickles? 

Witness— I think it was before Mr. Sickles came In. 
Did not see him with her after that. 

Q.—How did you make Mr. Key’s acquaintance in New 
York ? 
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Witness—It was on the occasion of the Cable celebra¬ 
tion, on the 1st of September. Cannot say who intro¬ 
duce'! him to me, as Broadway was alive with people. I 
saw Mrs. Sickles go down the street in a carriage. Went 
down to where she was, and not having a good place 
there I a-ked her to accompany me to the Metropolitan 
Hotel, where she could have a better place, and where 
Mr. Sickles was. I there met Mr. Key in one of the 
private parlors, and, if I mistake not, Mr. Haskin was 
there too. 

Q.—Did you see Mr. Sickles’ father and mother in 
that parlor at the same time? 

Witness—I cannot say whether I saw them in the 
room where Mr. and Mrs. Sickles were, but they were 
certainly in the building, I think that at the time the 
procession was passing they were up stairs in another 
room. 

Q.—What was the last time you sAw Mr. Key ? 

"Witness—I presume it must have been about twelve 
o’clock on the Saturday before the day of h!s death: 
1 was stai ting from Mr. Hoover’s house to pay my re¬ 
spects to Mr. and Mrs. Sickles before leaving Washing¬ 
ton, as 1 was leaving Mr. Hoover’s house I met Mr. 
Key, and he accompanied me up the avenue, I thought 
he was coming to Mr. Sickles’ house but he turned into 
the Club House very abruptly and left me, I then 
went to Mr. Sickles’ house, after remaining there some 
time 1 was going down the avenue again, when I met 
and passed Mr. Key, lie had left the Club House and 
was passing towards Mr. Sickles’ house, I passed him 
in the avenue, nearly in front of the Jackson statue, 
and bid him good bye. 

Q.—What time of the day was that? 

Witness—About twelve o’clock. 

Q.—Were you at a reception at Mrs. Sickles’ house ? 

Witness—On the Tuesday before that I was at a re¬ 
ception at Mrs. Sickles’ house, I saw Mr. Key there, 
that was the 22d of February. 

To Mr. Carlisle—I think I was ten days in Washing¬ 
ton at that time, left here that Saturday and arrived 
in it that Wednesday week, I had not been in Washing¬ 
ton for a year before. 

To Mr. Brady—My wife and Mrs. Hoover were with 
me at that reception: there were also a number of 
ladies and gentlemen there. 

Mr. Brady asked Mr. Carlisle whether he would ad¬ 
mit that Mr. Key had been counsel for Mr. Sickles’in a 
case where Mr. Carlisle was on the other side. 

Mr. Carlisle admitted that Mr. Key acted as counsel 
for Mr. Sickles in a matter in regard to Mr. Sickles’ 
house, it was in September or October of 1S58, he had 
three interviews with Mr. Key on that subject. 

John J. McElhone was called, but did not answer. 

Peter Cagger was again called, but did not answer, 
and as it was now a few minutes of three o’clock, the 
court adjourned. 


EIGHTH DAY.— Tuesday, April 12, 1859. 

The Court convened at the usual hour. 

John J. McElhone was the first witness called for the 
defence, and was examined by Mr. Brady. 

Witness—Resides in Philadelphia; is one of the report¬ 
ers for the Congressional Globe ; has known Mr. Sickles 
two or three years : has known Mrs. Sickles more than 
a year; visited Mr. Sickles frequently, and was on terms 
of friendship with him ; witness is not married ; has not 
been at the receptions given by Mrs. Sickles ; they oc¬ 
curred during the hours of his business at the House; 
knows Mr.H&skins; knew Mr. Key very well; has known 
him for seven or eight years ; had frequent opportuni¬ 
ties of knowing the relations that existed between him 
and Mr. Sickles. 

Q.—What were they? 

[Objected to. Question modified.] 

Q.—What acts or facts do you know* on the part of Mr. 
Sickles towards Mr. Key showing a friendly disposition 
towards him ? 

Witness—When I saw them together they always 
held towards each other the language and appearance 
of good friends; Mr. Key frequently expressed his 
friendship for Mr. Sickles ; I do not know what particu¬ 
lar acts took place, but from all I saw and from my ac¬ 
quaintance wi:h both of them, I concluded in my own 
mind that they were friends. 

Q.—Do you recollect a ride which took place to the 
Falb of the Potomac ? 


Witness—I do. 

Q.—When was that? 

Witness—Some time during the spring or summer of 
last year. 

Q.—Who were the parties? 

Witness—Mrs. Sickies, Mr. Key, Mr. Haskin, and my¬ 
self. 

Q.—Where was Mr. Sickles at that time ? 

Witness—I am not certain whether in Washington or 
New York. 

Q.—When did you last see Mr. Key? 

Witness— Eight or ten days before the affray took 
place. 

Q —Do you remember a hop at Willard’s ? 

Witness—Yes, I think it was the Thursday preceding 
the decease of Mr. Key ; saw Mrs. Sickles there and Mr. 
Key. 

Q.—Was he in her society at any time? 

[Objected to and waived for the present.] 

Jonah D. Doover was next examined by Mr. Brady— 
Resides in Washington, and was formerly United States 
Marshal; Mr. Key was my most intimate and cherish¬ 
ed friend for ten years or more; I first became acquaint¬ 
ed with Mr. Sickles sometime after the inauguration of 
President Pierce; I became intimate with him ; I have 
known Mr. Sickles and wife for four years; in March, 
1$57; Mr. and Mrs. Sickles stopped at witness’ house 
two or three weeks as guests. 

Q — Do you know who introduced Mr. Key to Mr. 
Sickles ? 

Witness.—I think I did, either at Willard's or at my 
own house. The relations which existed between Mr. 
Key and Mr. Sickles were relations of friendship. 
Mr. Sickles was tbe friend of Mr. Key for reappoint¬ 
ment to his office at the time Mr. Buchanan came into 
power. 

Q.—Did j-ou knqw at the time it occurred of a corres¬ 
pondence between Mr. Key and Mr. Sickles? 

Witness.—I was privy to it, and to everything rela¬ 
ting to it—everything. 

Q.—Being at that time friend of both parties ? 

Witness.—Yes. 

Q.—What was the date of that correspondence ? 

Witness.—The 26th of March, 1S58. 

Q.—After correspondence did you have conversation 
with Mr. Key concerning the letter received by him 
from Mr. Sickles? 

Objected to, and question argued on both sides— 
counsel for defence stating that they had given notico 
to the prosecution to produce that letter, and that they 
now intended to give parole evidence of its contents. 

Mr. Carlisle stated the prosecution knew nothing of 
the letter referred to. 

Mr. Brady argued as to the admissibility of the evi¬ 
dence. 

The Judge had no doubt that the letter itself was evi¬ 
dence, but did not think the evidence had gone far 
enough to be able to give parole evidence of the con¬ 
tents. 

Mr. Carlisle stated that he should not require the de¬ 
fence to take up time in sending for the administrator 
of Mr. Key to ask about this letter. 

Q.—What did Mr. Key say on the subject of that let¬ 
ter ? 

Witness.—I bore the correspondence referred to yes¬ 
terday, accompanied by a note from Mr. Key to Mr. 
Sickles. Afterwards Mr. Key told me that he had received 
a note from Mr. Sickles, telling him that so far as that 
affair was concerned he was perfectly satisfied, and that 
he hoped their relations would continue as pr viously. 

Q —Do you remember Wednesday, the 23d of Febru¬ 
ary ? 

Witness.—I do. 

Q.—Was Mr. Key at your house on that day ? 

Witness.—He was. 

Q.—Who came with him ? 

Witness.—He brought with him Laura, the daughter 
of Mr. Sickles. He came to the door between 11 and 12 
o’clock and left the child and went away. Can e back 
to the house two or three hours afterwards to inquire 
for the child. Did not see him again that day. Saw 
him again the day before his death, near 12 o’clock. 

Q.— When lie came on Wednesday did he speak to you? 

Witness.—Yes. I met him at the door and conversed 
with him. 

Cros.—examined by Mr Carlisle. 

Q —Were you frequently at Mr. Sickles’ house during 
the past winter. 

Witness.—I was as frequently at his house as I was at 
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the house of any other friend. Frequently met Mr. Key 
there. 

Q.—During the whole winter was Mr. Sickles’ family 
there, including Mrs. 8ickles? 

Witness—I think so, with the exception, perhaps, of 
a few days, I met Mr. Key paying spontaneous visits 
and attending receptions. 

Q.—Did Mr. Key say that in that letter Mr. Sickles 
had said he had no objection to Mr. Key’s visiting 
the house when invited ?—that he made any such 
qualifications? 

Witness—He said that Mrs. Sickles wished their re¬ 
lations to be as friendly as heretofore; there was no 
qualification of the kind. 

Q.—You think Mr. Sickles was here the whole win¬ 
ter, from the beginning of December down to the death 
of Mr. Key? 

Witness—There were intervals sometimes of a week 
or a fortnight, during which I did not visit Mr. Sickles’ 
house, and Mrs. Sickles may have been absent in such 
intervals. 

To Mr. Stanton—Cannot tell how often, during the 
winter, Mr. Sickles was in New York. 

To Mr. Carlisle-After the occurrence the relations 
between Mr. Sickles and Mr. Key were represented to 
be as friendly as theretofore; Mr. Key told’me that he 
had received a letter from Mr. Sickles desiring their re¬ 
lations to continue as theretofore. 

Q.—And so far as you know they did continue as 
friendly as before? 

Witness—I think so ; do not think I ever heard Mr. 
Sickles say that he desired Mr. Key to visit his house 
only on invitation : he desired their relations to con¬ 
tinue about the same sis before. 

Q.—Was there any limitation or qualification? 

Witness—No, sir : never said there was. 

Q..—When you met Mr. Key at Mr. Sickles’ house was 
Mrs. Sickles always there? 

Witness—To the best of my recollection she was : I 
do not recollect Mr. Key visiting Mr. Sickles while Mrs. 
Sickles was out of town ; Mrs. Sickles’ receptions were 
on Tuesdays; witness ttyl not attend them regularly. 

Question by Mr. Brady— Had you a conversation 
with Mr. Sickles on the subject of his relations with 
Mr. Key? 

Witness—I had; it was on the occasion of present¬ 
ing the correspondence from Mr. Key. 

Q—State what occurred at that Interview. (Object¬ 
ed to, argued, and the question modified.) 

Q.—In your interview with Mr. Sickles, what ex¬ 
pression of kindness towards Mr. Key did he use? 

Witness—He said he had always liked Mr. Key ; that 
he thought him a man of honor, that this thing shock¬ 
ed him when he first heard of it, but that owing to Mr. 
Key’s and witness’ assurances, he was willing to 
meet him as formerly. 

Q.—What was the transaction said to be which occa¬ 
sioned this interview between you and Mr. Sickles? 
(Objected to.) 

The Judge ruled that no evidence of this character 
could be received, except the declarations of kindness 
on the part of the prisoner towards the deceased; that 
was the limit of the circle of inquiry. 

Mr. Brady wanted to show that the relation between 
Mr. Key and Mr. Sickles was a trivial incident, which 
could have left no unpleasant impression on the mind 
of Mr. Sickles. 

Q.—Did you know the circumstances of Mr. Sickles 
employing Mr. Key as his counsel in a dispute about 
the term for which his house was to be occupied ? 

Witness.—I did. 

John II. Goddard, Chief of Police examined. 

To Mr. Brady.—1 am chief of police in this district. 
Have in my possession an opera glass, handed to me by 
Mr. Sickles on the day of his arrest. I have it in my 
pocket. (Produces it in court—a small black opera 
glass.) It was handed to me in the jail at the time 
of the commitment of Mr. Sickles. I went to Mr. 
Sickles’ house on the day of the occurrence, and I 
committed him. 

To Mr. Stanton.—The mud and dirt on the glass was 
on it when 1 received it. It is in the same condition as 
when I received it. • 

Itev. Mr. Smith Pyne was next examined. 

To Mr. Brady.—1 am a clergyman of the Episcopa¬ 
lian church. I reside in the city of Washington, and 
have resided here fourteen years. I know both Mr. 
Sickles and his wife. I made their acquaintance twelve 
months ago. 


Q.—Did you and your lady visit their house ? 
Witness.—We did not. 

Q.—Did you ? 

Witness.—I visited it on one occasion, and know the 
person of Mr. Sickles. 

Q.—Did he attend your church ? 

Witness.—I believe he did. I saw him the Saturday 
preceding the day of Mr. Key’s death. It was about 
five o’clock In the afternoon. I was coming from the 
capitol in a carriage, with my son. As we were passing 
Lafayette Square my attention was called by my son 
to Mr. Sickles, who was passing and going eastward. 
I was struck by his appearance, and called my son’s 
attention to it. 

Q —What was it ? 

Witness—I do not know that I can very accurately 
define it now; the impression made on me was that his 
appearance was very peculiar ; perhaps, in attempting 
to define it, I might mix up my subsequent impressions 
with those I had at the time, but it was certainly very 
peculiar. 

Question-*-Do us the favor to describe it in the best 
manner you can, from present recollection of it. 

Witness—I thought there was a wildness about Mr. 
Sickles’ appearance on that occasion ; he seemed to be 
like a man who was in some great trouble of some kind 
or other : I do not know that I can accurately draw a 
line between my impressions then and those which I 
have now; I said to my son, how very bad, or how very 
strange he looks! I do not recollect the precise words; 
it was enough to show that my attention was called 
specially to the peculiarity of his appearance. 

Q —You have described it since, 1 presume? 

Witness—I have no doubt I have. 

Q.—The language in which you describe it while fresh 
in your memory would be appropriate language now ? 

Witness—I have spoken of it several times ; the im¬ 
pression produced on my mind certainly was that there 
was a kind of mingled defiant air about him; adesolate 
air; I do not know how otherwise to define it. 

Cross-examined by the District Attorney. 

Witness—I was driving in front of the President’s 
house homeward; he was walking the opposite way in 
front of the President’3 house ;*we saw him approach¬ 
ing; he was walking rapidly. 

Q.— Did he address you? 

Witness—No; I do not know that he saw me. 

Q.—How many times had you seen him before ? 

Witness—As a public man, my attention was directed 
to him frequently. 

To Mr. Carlisle—Was at Mr. Sickles’ house on one 
occasion. It was, in a sense, a professional visit.; found 
at my house a card from Mrs. Sickles, requesting me to 
call on her. It was in the season of Lent, and after I 
came from church I called on Mrs. Sickles. 

Mr. Brady—It was about the baptism of her child 
was it not ? 

Witness—It was. 

To Mr. Brady—When I met Mr. Sickles his head was 
thrown back; he looked towards me, but he did not ad¬ 
dress me. 

Mr. Stanton called the attention of the Court and 
jury to the fact that the opera glass fitted the case 
exactly. 

Robert J. Walker examined—I have resided in this 
District many years. 1 was in the city on Sunday, the 
27th of February. I had known Mr. Sickles several 
years, but had not seen him for six or eight months 
prior to that date. It wa9 either three, o- twenty min¬ 
utes after three, o’clock I saw him in his own house on 
the afternoon of that day, in the back room of the first 
story. As he came in his manner appeared excited. 
There was something strange and unusual about it. 
His voice was somewhat different from the manner in 
which I had usually heard him speak. He advanced 
and took me by the hand. I think he then said, “ A 
thousand thanks for coming to see me under these cir¬ 
cumstances.” He had scarcely repeated these words, 
when I saw a great change in his appearance He be¬ 
came very much convulsed indeed. He threw himself 
on the sofa, covering his face with his hands. He then 
broke into an agony of unnatural and unearthly 
sounds, the most remarkable I ever heard—some¬ 
thing like a scream, interrupted by violent sobbing. 
From his convulsed appearance he was in the act 
of writhing. His condition appeared to me very 
frightful, appalling me so much that I thought if it 
lasted much longer he must become insane. He was 
indulging iu exclamations about dishonor having 
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been brought on his house, his wife and child. He 
seemed particularly to dwell on the disgrace brought 
upon his child. Should think this continued ten 
minutes. Kndeavored to pacify him, 1 turned from 
him to go for a physician myself, but he seemed to 
stop a little these violent exclamations, and finally 
they broke down. The spasms became more violent 
till they ceased. I think 1 must have been there some- 
tiling over half an hour. I accompanied him from 
there to the jail. Mayor Berrit, Captain Goddard, and 
perhaps Mr. Butterworth, were there. I was still 
alarmed at his condition, not knowing when the con¬ 
vulsions would recur. I believe I drove with him in 
Dr. Gwin’s carriage, with whom I came to Mr. Sickles. 

Cross examined.—At first I do not think any person 
was present but Mr. Butterworth; I was very much ex¬ 
cited myself, but I will uot be certain ; I think Butter¬ 
worth and Goddard came in; when these terrible con¬ 
vulsions occurred, I think no one was present but But¬ 
terworth, besides myself. I remained talking with But¬ 
terworth four or five minutes, when Sickles came in 
alone, and stayed with ns some little time. I was, from 
a variety of causes, much excited. I never was more 
so than on that occasion. When the convulsions came 
f on I thought 1 would go for a physician. 

AFFBCTINQ SCRUB IN COURT—MR. SICKLES OVERCOME AND 
TAKEN OUT. 

At this point Mr. Stanton, who was near the prisoner, 
asked that the cross-examination he discontinued for 
the preseut, in order that the accused might retire for a 
few iniuutes. 

Mr. Sickles, during the statement of this witness, was 
violently affected—breaking out into sobs and profusely 
shedding tears. E. B. Hart aud Isaac Bell, one on each 
side, and Mr. Sickles, senior, together with others, ac¬ 
companied him from the court room. The witness par¬ 
ticularly, and many of the spectators, were moved to 
tears. The scene was one of deep interest In some few 
minutes Mr. Sickles was brought back into court, his 
countenance still indicating extreme mental suffering, 
and the desolateness of his whole appearance awaken¬ 
ing strong sympathy in the breasts of all who saw him. 
His father was much affected by his condition. 

The cross-examination of Mr. Walker was resumed 
by the District Attorney. 

Witness.—I do not l^ow who sent for Goddard, the 
Chief of Police. My in^ression was that it was Sickles 
or some of his friends. After a time, Sickles became 
calmer, but did not resume his natural appearance. 
He quitted sobbing and crying for some time. 

To Mr. Carlisle.—Could compare Sickles’ condition to 
nothing but an agony of despair. It was the most ter¬ 
rible thing I ever saw in my life. He was in a state of 
frenzy at the time, and I feared if it continued he would 
become permanently lusane; his screams were of the 
most frightful character; they were unearthly and ap¬ 
palling, and were interrupted by something between a 
sob and a moan. Sometimes he would start and 
scream in a very high key. He appeared in a state of 
perfect frenzy. 

Q —What do you mean by that ? Do you mean a 
passion of grief? 

Witness.—It was much stronger than grief. It ex¬ 
hibited more alarming symptoms than any grief I had 
ever witnessed before. I had seen a man a long time 
ago under similar circumstances in Pittsburg, Penn., 
but his grief was not so strong as this. Mr. Sickles’ ex¬ 
clamations of grief were more about bis child than any¬ 
thing else. I remained there for about half an hour. 
Had moved to the door to go for a physician, but there 
tvaa some cessation in these paroxysms, and I did not 
?°- He gradually grew calmer. My impression is that 
it was Mr. Butterworth who sent for the magistrate. 

Q you recollect that Sickles grew calm and said 
he was ready to go with the magistrate ? 

A.—I do; when I say calm, I mean comparatively 
calm. I went with him to the jail, because I feared a 
recurrence of his paroxysms of grief and despair. I 
remained at the jail from one to two hours. No phy¬ 
sician saw him during that time to my knowledge, 
there were few persons at the jail; none but the mag¬ 
nate, Mr. Goddard, Mr. Butterwort . and one or two 
others; it could not have been more than four or five 
ojmutes between these paroxysms and the coming in of 

e magistrate. The first part of this scene was wit- 

sscd only by Mr. Butter worth and myself. I never 
was so much excited as I was on that one occasion ; 



should think that about ten minute3 transpired during 
which Butterworth, Sickles and myself were in the 
room together; I first went into the front room and 
afterwards into the back room. There were several 
persons in the front room, hut could not name one of 
them; the rooms communicated by folding doors, and I 
think they were closed. 1 went through these doors 
into the back room. The persons in the front room 
could not witness this scene, as the doors were closed, 
at least during part of the time. My impression is the 
next person 1 saw in the back room was Mr. Berrett, the 
Mayor. 

Q.—Where Is Mr. Butterworth now? 

Witness—I do not know. 

Q.—When did you see him last? 

Witness—Some day towards the close of last week. 

Q.—In this city ? 

Witness—Yes. 

Q.—You have not seen him since? 

Witness—No; I saw Mr. Blair on the occasion, at 
Mr. Sickles’ house. Cannot recollect speaking to him 
that day. I have not remained in Washington all the 
time since the death of Mr. Key. 1 remained till the 
close of that week. 

Q.—Did you visit and see the prisoner frequently dur¬ 
ing the time you remained here ? 

Witness—1 do not think 1 saw him more than two or 
three times. Am quite uncertain about the hour I vis¬ 
ited Mr. Sickles’ house, ttemained there about half an 
hour. 

Mr. Brady—You knew Mr. Key well? 

Witness—Oh yes. 1 knew him since boyhood. 

Q.—Intimately ? 

Witness—Yes. very intimately 

Q.—Your families were acquainted with each other? 

Witness—Yes. 

Q.—On reaching the jail did Mr. Sickles have any re¬ 
currence of these paroxysms ? 

Witness—He 4jd some time afterwards, on that day. 

Q.—Of the same description ? 

Witness—They were not so violent. 

Q.—Were they accompanied with any writhings of 
the body ? 

Witness.—Yes, but not so violent—not of so long con¬ 
tinuance. 

Mr. Carlisle.—Who was present on that occasion ? 

Witness.—That is more than I can tell you. 

Q.—Where did they take place ? 

Witness.—In the front room of the jail. 

Q.—Were any of the officers of the jail present? 

Witness.—I think not. 

Q—You were alone with Mr. Sickles? 

Witness—I think I was. Probably Mr. Butterworth 
was present. I do not think Mr. Goddard was. 

Q.—How long was that after the examination? 

Witness—Not many minutes. 

Q.—The commitment was then made? 

Witness—It was. The paroxysms, the second time, 
were not of a character that alarmed me at all. 

Q.—Was it anything more than a natural burst of 
grief? 

Witness—It was a violent outburst of grief, but not so 
violent as the first—nothing compared to it at all—no¬ 
thing like it. 

Q.—How long did it last? 

Witness—I think about five or six minutes. 

Q.—You saw the prisoner this morning very much 
affected—was it similar to that? 

Witness—No, it was deeper than that. The sobs 
were much more violent, and there was an approach to 
convulsions. His person got rigid. His hands were to 
his head. He bent them down, and sobbed bitterly. 
He wept—wept and sobbed. 

Q.—You remained there an hour or an hour and a 
half? 

Witness—I think I did. 

Francis Mohun examined by Mr. Brady.—I reside in 
this District, and have resided here since 1820. Was 
introduced to Mr. Sickles before he took his seat in 
Congress, about three years ago, and have'ever since 
known him. Was not particularly acquainted with 
him, but familiar with his person and manner. 

Q— Did you see him on the 27 th of February last? 

Witness—Yes, sir. 

Q.—About what time of day? 

Witness—It was near sundown. 

Q—State under what circumstances. 

Witness.—I was standing immediately in front of a 
house which I own on the avenue, near Adams’ Express 
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office. Mr. Sickles came along, and I observed him for, 
I suppose, fifteen or twenty feet before be got immedi¬ 
ately opposite where I stood. He looked to me in a 
very excited condition. I looked at him very steadily. 
Hi.- whole appearance, though I cannot exactly de¬ 
scribe, how it affected me, did affect me very seriously 
at the time. I thought there was some very high ex¬ 
citement operating on his mir.d at the time. I thought 
no more of it till I heard next day of this occurrence. I 
then spoke of observing him in that excited condition. 
I said I thought he wa< crazy or insane. That was the 
recollection I had, and the impression I had, however 
undefined it may have been. 

Cross-examined by the District Attorney.—What time 
of the day was that ? 

Witness.—Fifteen or twenty minutes before sundown. 

Q—What way was he proceeding? 

Witness.—He was going west, coming from the Cap¬ 
itol, as I supposed. 

Q .—You recollected this circumstance next day, and 
stated you thought he was insane ? 

Witness.—Yes, sir. 

Q.—If you had not heard of tills occurrence, would 
his appearance have made that impression on you ? 

Witness.—It might not. But his wild appearance ex¬ 
cited my attention then. I did not see Mr. Sickles after 
that till I saw him in the Court House at this trial. He 
was walking quite rapidly at the time, more rapidly than 
I ever observed him before. There seemed to be a 
Ntrange movement about his person and head. I con¬ 
fess that I heard rumors about the city which perhaps 
made me observe him the more closely. 

Bridget. Duffy—I live in Mr. Sickles 1 house in the capa¬ 
city of nurse ami lady’s maid, and partly chambermaid ; 
have been living there since November last a year; 
knew Mr. Key a shor time after I came to Washing¬ 
ton ; we came to Washington this year between Ohrist- 
raas aud New Year’s ; I remember the Saturday before 
Mr. Key’s decease Mr. Sickles came home in the even¬ 
ing, between five and six o’clock ; th£re was no set. time 
for dinn r ; sometimes it was at five, and other times at 
half past five; Mrs. Sickles was atheme that afternoon; 
I did not see him at the dinner table ; he went down 
stairs t<> dinner ; at night my attention was called to 
Mr Sickles; there was 9ome unhappy feeling between 
Mr. and Mrs Sickles; Mr. Sickles went down stairs; he 
did not eat, but returned to his bedroom; he asked me 
to fetch him up something to eat. which I did ; his man¬ 
ner and appearance seemed troubled ; I saw him half or 
three quarters of an hour after I left the dinner for him ; 
Mrs. Sickles was in her bedroom ; I then went down to 
get my dinner ; I returned to my bedroom and stayed 
there a considerable time ; I heard loud talking between 
Mr. and Mrs. Sickles; their door was partly open; this 
wa9 after six o’clock ; I continued to listen a few mo¬ 
ments aud then went to the kitchen ; twenty minutes or 
half an hour afterwards I again went up stairs ; they 
were still in the bedroom ; their bedroom was in the 
front of the second story ; my room was on the other 
side, nearly oppo-ite; when I went in it was about 
seven o’clock ; I think I went in to fix the fire, or take 
away the waiter. 

Mr. Brady—Mr. Phillips, I will hand a paper to the 
witness. 

Mr. Phillips was the medium for this purpose. 

The witness, after looking at one of the signatures, 
said it whs her “ handwrite,” adding, I signed this pa¬ 
per in the bedroom when Mr and Mrs. Sickles were 
present. I signed at Mrs. Sickles request. Miss Ridge- 
ly signed it in my presence. 1 don’t know what then 
became of the paper. 

Mr. Brady—I’ll take that paper. [It was handed 
back to him.] Q.—Do you know Mrs. Sickles’ hand¬ 
writing? 

Witness—Yes. 

Mr. Brady—Is that hers? 

Witness—To the best of my belief it is. I saw her 
write a paper, which I signed my name to. I did so at 
her request. I went to sleep about twelve. Mr. and 
Mrs. Sickles were, I believe, then in their own room. I 
don’t know whether Mr. Sickles went to bed that night. 
I don’t think Mrs. Sickles went to bed. She lay on the 
floor all night, having gone into an adjoining room, where 
I saw her on Sunday morning. She was sitting on the 
floor, with her head on a chair. Mr. Sickles was down 
stairs when I saw Mrs. Sickles. That was about eight 
o’clock. Mrs. Sickles stayed in that room all day. 
Before I went to bed I heard exclamations and sob¬ 
bing. I heard Mr. Sickles cry. Also Mrs. Sickles. In 


the morning I met Mr. Sickles on the stairs. He was 
crying. I was going down stairs. It was about half¬ 
past eight when I met hitn. He held his face in his 
hands, and was crying and sobbing and in great trou¬ 
ble. I was very sorry to see him in trouble. 1 com¬ 
menced crying. I heard crying in the study before I 
saw Mr. Sickles. I believe Mr. Wooldridge was in the 
study, but did not see him. Mr. Sickles was going up 
, stairs. 

[ Mr. Brady—I will hand this paper to the counsel on 
■the other side We propose to read it in evidence. It 
Bs Mrs. Sickles’ statement to her husband:— 

THE CONFESSION OF MRS. SICKLES. 

The following is Mrs. Sickles’ written confession, 
which was offered in evidence:— 

I have been in a house in Fifteenth street, with Mr. 
Key. How many times I don’t know. I believe the 
house belongs to a colored man The house is unoccupied. 
Commenced going there the latter part of January. 
Have been in alone and with Mr. Key. Usually stayed 
an hour or more. There was a bed in the second story. 
I did what is usual for a wicked woman to do. The in¬ 
timacy commenced this winter, when I came from New 
York, in that house—an intimacy of an improper kind. 
Have met half a dozen times or more, at different hours 
of the day. On Mouday of this week, and Wednesday 
also. Would arrange meetings when we met in the 
street, and at parties. Never would speak to him when 
Mr. Sickles was at home, because I knew he did not like 
me to speak to him; did not see Mr. Key for some 
days after I got here. He then told me he had hired the 
house as a place where he and I could meet. I agreed 
to it. Had nothing to eat or drink there. The room ia 
warmed by a wood fire. Mr. Key generally goes first. 
Have walked there together say four times—I do not 
think more ; was there on Wednesday lust, between two 
three. I went there alone. Laura was at Mrs. Hoover’s. 
Mr. Key took and left her there at iny request. From 
there I went to Fifteenth street to meet Mr. Key ; from 
there to the milk woman’s. Immediately after Mr. Key 
left Laura at Mrs. Hoover’s, I met him in Fifteenth 
street. Went in by the back gate. Went in the same 
bedroom, and there an improper interview was had. I 
undressed myself. Mr. Key undressed also. This oc¬ 
curred on Wednesday, 23d of February, 1859. Mr. Key 
has kissed me in litis house * number of times. I do 
not deny that we have had cRinection in this house* 
last spring, a year ago, in the parlor, on the sofa. Mr. 
Sickles was sometimes out of town, and sometimes hi 
the Capitol. I think the intimacy commenced in April 
or May, 1S5S. I did not think it safe to meet him in this 
house, because there are servants who might suspect 
something. As a general thing, have worn a black and 
white Woollen plaid dress, and beaver hat trimmed with 
black velvet. Have worn a black 6ilk dress there also, 
also a plaid silk dress, black velvet cloak trimmed with 
lace, and black velvet shawl trimmed with fringe. On 
Wednesday I either had on my brown dress or black 
and white woollen dress, beaver hat and velvet shawl. I 
arranged with Mr. Key to go in the buck way, after 
leaving Laura at Mrs. Hoover’s. He met me at Mr. 
Douglas’. The arrangement to go in the back way was 
either made in the street or at Mr. Douglas’, as we would 
be less likely to be seen. The house is in Fifteenth street 
between K and L streets, on the left hand side of the 
way; arranged the interview for Wednesday in the 
street, I think, on Monday. I went in the front door, 
it was open, occupied the same room, undressed myself, 
and he also ; went to bed together. Mr. Key has ridden 
in Mr. Sickles’ carriage, and has called at his house with¬ 
out Mr. Sickles’ knowledge, and after my being told not 
to invite him to do so, and against Mr. Sickles’ repeated 
request. TERESA BAGIOLI. 

This is a true statement, written by myself, with¬ 
out any inducement held out by Mr. Sickles of forgive¬ 
ness or reward, and without any menace from him. 
This I have written with my bed-room door open, and 
my maid aud child in the adjoining room, at half past 
eight o’clock in the evening. Miss Kidgeley is in the 
bouse, within call 

TERESA BAGIOLL 

Lafayette Square, Washington, D. 0., Feb. 26,1859. 

Mr. and Mrs. Pendleton dined here two weeks ago 
last Thursday, with a large party. Mr. Key was also 
here, her brother, and at my suggestion he was invited, 
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because he lived n ’he same nouse, and also because 
he had invited Mr. Sickles to dine with him, and Mr. 
Sickles wished to invite a!! those from whom he had 
received invitations ; and Mr. Sickles said “ do as you 
choose.” 

TEItESA BAGIOLI. 

Wr ’ten nd sigued in presence of C. M. Ridgeley and 
bit 'net ThiflV. 

Feb in, 186J. 

AHul’MENT OF COUNSEL ON ITS ADMISSIBILITY AS 
EVIDENCE. 

Counsel for prosecution examined the paper and 
conferred abo it its admissibility. 

The District Utorney objected to its being put in 
evidence, and the paper was laid before the Judge. 

Mr. Brady would state, in a general way, the ground 
on which they offered it as a communication to Mr. 
Sickles, affecting his rnind, and producing or continu¬ 
ing the excitement under which he labored ; they had 
fully consulted the authorities as to its admissibility in 
that point of view. 

The Judge read over the papers slowly but atten¬ 
tively. 

The District Attorney argued that the evidence was 
inadmissible on many g r ounds; it struck at the root 
of several of the most cardinal rules of evidence ; in 
the first place it was hearsay, and therefore objection¬ 
able; it was a communication passing between hus¬ 
band and wife—parties who were excluded from being 
witnesses for or against each other. This rule not 
only extended to direct testimony, but it went farther, 
and prevented frequently and generally collateral 
matters between husband and wife being given in evi¬ 
dence. This evidence, he understood, was not offered 
on the ground of justification, but on the ground that 
the statement produced temporary insanity. If the 
husband was thrown into a state of insanity by 
this communication, that fact could be distinctly 
proved without the communication itself being put in 
evidence; his insanity could be proved by the con¬ 
duct and movements of the prisoner, but could not 
be proved by the character of any communication 
made to him. Its necessary tendency was not to 
produce insanity; some minds would be affected more 
and some less by such a communication, and therefore 
it could not be put in evidence to prove insanity. 

Counsel for defence argued the admissibility of this 
confession. It was offered for the purpose of account¬ 
ing for the state of mind in which the defendant was at 
the time of the homicide. It helped to constitute that 
irresistible pressure under which he acted; in reference 
to either murder or manslaughter, the state of mind was 
all-important. How far that confession would act on 
the prisoner’s mind would be a matter for the jury to 
decide; but the relevancy or competency of the evi¬ 
dence was entirely another question. It was not alleged 
by the other side that this confession was got up by col¬ 
lusion between the wife and husband. If that allega¬ 
tion was made, it would be a matter for the jury to pass 
upon as to whether it was true or not. 

It was not disputed that the statements of the wife 
were made in good faith, nor was it disputed that they 
were true. The defence did not seek to show that the 
prisoner’s insanity was produced by this confession, 
but that lie drained a cup of bitterness filled and fur¬ 
nished to him by the hand of the wife, which might well 
account for the madness of any human being. Counsel 
referred to vol. iv. Kernan, p. 562, to a deci.-^m in the 
New York Court of Appeals, in the case of the People 
against Eastwood. He held that if this cup of bitter¬ 
ness, even though it were false, were presented to him 
by one in whom he had a right to have confidence, and 
if it hurled reason from its throne, it was evidence in 
the case. A husband was not bound to institute a trial 
into tlie truth of a communication made by his wife. 
The husband who acts upon the information of his wife 
is not responsible for the truth or falsity of that state¬ 
ment. They offered this confession as having instilled 
madness into the mind of the husband, and as having 
led him to commit the act for which lie stands indicted. 

If a wife informed her husband that she had been 
assaulted or Insulted in the street, and if the husband 
rushed out, and in an affray with the offender, hurt or 
killed him, would it he held that the husband was to be 
deprived of the right of giving in evidence the commu- 
u.cation which led him to the commission of the act? 
in the case of Jarboe, decided in this court, had not 


prisoner acted on the statement of his sister, and was 
not that hearsay evidence as much as this? 

So in the case of Singleton Mercer. In that case the 
prisoner was permitted to show, by his sister, that she 
had been seduced, and that she informed her brother of 
it. But for that, Singleton Mercer would have died upon 
the scaffold. In the case of Amelia Norman the same 
principle wa9 held. But the prosecution here contended 
that the statement of a wife to her husband was inad¬ 
missible, because It came within the rule which forbids a 
wife to be a witness for or against a husband. But the 
defer, te did not propose to place Mrs. Sickles on the 
stand, or to make her, in the technical sense, a witness. 

Counsel referred to Greenleaf on Evidence, section 62, 
showing that in collateral matters not striking at the 
material Interests of both, the declaration of either 
husband or wife was admissible. Waive the privilege, 
it is the husband who seals the mouth of his wife, and 
the wife who seals the mouth of her husband. This 
privilege was held as a privilege in favor of the relation, 
and the parties to it. But if the husband chose to 
waive that privilege, and permit his wife to open her 
mouth, on what principle of law is he to be denied that 
right ? Besides, this confession was part of the re* ge<*f(e. 

On this point he referred to 1 Greenleaf, section 108, 
showing that there are other declarations which are so 
connected with the principal fact as to cease to be 
hearsay. As to the time that intervened between the 
confession and the homicide, it made no difference at 
all. Although made the night before, this statement, 
counsel proceeded, loaded every breath that came from 
the defendant from the time he first saw or heard of it, 
down to the moment when the act was committed, 
which placed him in his present condition. The grief 
he went through has been painted by the artless ser¬ 
vant girl before this jury. It was the burden of bis 
wailing and the heavy weight of his lamentation all 
through the night; every moment his eyes read it; the 
tongue of his wife repeated It in his ears ; it never be¬ 
came still, and time in no way took from the freshnese 
of the provocation. 

If, therefore, the fact that it stood the interval of 
twelve or fifteen hours until the commission of the hom¬ 
icide is relied on as excluding it, then we say that the 
constant recollection of it haunting the memory of the 
defendant, his uninterrupted grief during that ever-to- 
be-remembered night, constitutes the bridge which cov¬ 
ers over the chasm, and connects the homicide with 
this statement as one of the moving or superindu¬ 
cing causes. Where is that curtain to drop? W5H 
the law assume an hour of the day as a period 
behind which we cannot go in our inquiries, and up to- 
which we can go? Will your Honor, as a matter of 
law, say that we shall take the hour of ten o’clock on 
that Sunday morning, that we shall question up to that 
time, but shall not go behind it ? Why shall we not go 
to the hour which stood before that, and to the hour 
which stood before that, and so on till we travel back 
through the vigils of the night, and come to the very 
moment when the contents of that document were pour¬ 
ed into the ears of that afflicted and distressed hus¬ 
band? If throughout that long line we have to trace back 
this homicide to the moving cause. I ask on what prin¬ 
ciple can your Honor exclude this staten.ent, even 
though it may have come into being a few hours before 
the occurrence of the principal fact ? Has it come to 
this, that the accountability of the defendant shall rest 
on any other foundation than the working of hte owu 
soul at the time he committed the act in question ? Is 
he, I say again, to be cut and fitted into a conviction in 
despite of the truth and in violation of all justice? Is 
the law become a bed where the princip’es of justice are 
cut off, or lengthened, so that the cruel end proposed 
here, may be inevitably accomplished? That is the 
question before this Court. Who lighted the flame in 
the breast of the husband we now propose to show. 
The materials are always there ; they are in your Hon¬ 
or’s bosom; they are in every man’s bosom, and only 
require the application of the torch to buret into a conv- 
plete conflagration. If the wife applied the torch to 
the temple cf the husband’s happiness, if it was consum¬ 
ed as a consequence of the avowal and confession of his 
dishonor. 1 ask, why should this husband suffer, when he 
rose in obedience to the instincts of bis nature, and per¬ 
petrated an act for which he must receive the approval 
of every intelligent and reflecting man ? This anguished 
man, when he was interrupted in the first moment 
of the act, turned to those who interfered and paid “The 
man I have slain bas defiled my marriage bed.” Al- 
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though his wife told him the story the night before, she 
told it to him then, she told it to him every moment, 
from the time he first heard it down to the happening of 
that fatal event; her words were ringing in his ears, her 
statement was before his eyes; her body was pollut¬ 
ed in his presence. These are the facts which we seek 
to put into the act—the act for which it is sought to ob¬ 
tain a conviction against him before this Court and 
jnry. 

It seems to me, therefore, that even though this state¬ 
ment may have been divided by an interval of twelve 
or fifteeu hours from the occurrence of the main fact, 
the homicide, nevertheless the evidence before the Court 
of the sobbing and wailing of the husband throughout 
the night, and of his having at the very moment of the 
act declared the cause which led him to perpetrate it, 
placing it in part on this statement, entitles this defence 
to the benefit of the evidence. 

The District Attorney rose to reply. 

The Judge suggested jt was now within ten minutes 
of the hour of adjournment. 

The District Attorney merely wished to say that he 
had understood erroneously that the application for the 
introduction of this testimony was put on the ground 
of insanity, and not on the ground of provocation, and 
that he had confined himself exclusively to the point with 
regard to insanity. 

Mr. Brady—Will still adhere to this as the only 
ground and purpose for which this statement is offered 
io evidence, and we do not propose to invito or to en¬ 
gage in any discussion at this time on the question of 
provocation or the law winch controls that. I repeat, 
that we offer this statement exclusively as a communi¬ 
cation made to the accused, exciting him to that con¬ 
dition of mind in which we allege he was at the time of 
the decease of Mr. Key. 

The District Attorney—The material question before 
your Honor is whether it is contended on the other side 
that the prisoner was thrown into a state of mere men¬ 
tal excitement by this communication, or into a state 
of insanity. If the former, then the course of argu¬ 
ment on the pvt of the United States will be very dif¬ 
ferent from what it has already been. I understand 
that so far from that being the allegation on the part 
of the defence, it was that the party was thrown into 
a state of insanity. If it is contended that it threw 
him into a state of excitement, or even of frenzy, as 
that seems to be the expression preferred, we have au¬ 
thorities to cite on that point which it would be perhaps 
well enough to put into the possession of the defence. 

Mr. Brady suggested that this was not a proper time 
for the prosecution to discuss that point. The defence, 
In regard to the testimony now offered reposed on his 
Honor's ruling in the case of Day, where his Honor 
went into the general question of insanity, and also 
into the broader question, that of the state of mind ; 
one condition of which was, to use his Honor’s lan¬ 
guage, being unhinged. Counsel referred to Wharton’s 
Criminal Law, edition of 1S57. sections 66, 8 and 4, 
where, under the head of “Information going to make 
up the bonafides of an act,” it is said :— 

“ That there are several qualifications to the rule by 
which hearsay evidence is excluded, and that the in¬ 
formation and circumstances on which a man acted, 
whether true or false, become subjects of inquiry*, and 
are material and original evidence.” 

If it became necessary to prove that a man had been 
afflicted with a headache which was so intense as to af¬ 
fect his reason, the only way to show it would be by 
his own declaration. Not all the physicians of the 
world could determine whether a man had a headache 
or not. It could only be known by his own state¬ 
ment. The same writer on evidence, in one of the sec¬ 
tions quoted, says :— 

“That letters and communications addressed to a 
* person whose sanity is disputed, being connected in 
evidence with some act done by him, are admissible 
for the purpose of showing whether he was insane or 
not.” 

What was the point here? It was the condition of 
Mr. Sickles’ mind; and what did they propose to show? 
The cause exciting that mind to a condition which 
made him irresponsible for his acts. Counsel put several 
hypothetical cases illustrative of the necessity of admit¬ 
ting such evidence, and quoted Judge Crawford’s ruling 
in the cases of Day and Jarboe. 

The Court adjourned. 


NINTH DAY.— Wednesday, April 18,1859. 

The names of the jurors having been called, and i 
having answered to their names, Mr. Carlisle proceed* 
to argue against the admissibility of the confession t 
Mrs. fciickles. 

Mr. Carlisle presumed that the Judge had alread 
consulted the authorities and had made up his mind o 
the point, but still, he (Mr. Carlisle) would not hav 
discharged his duty fully did he not oppose the offei 
It was of the first importance-an importance whie 
went the length of determining whether justice was t 
become a contemptible sham—that his Honor, if he ad 
mitted the evidence at all, should expressly limit th* 
uses to which it was to be applied. It struck him tha 
there was not entire concord In the minds of the coun 
sel for the defence as to the purpose for which the evi 
dence was offered, and for which it was admissible. 
The counsel who offered it proposed it for one purpose, 
and the counsel who succeeded him offered it for an¬ 
other. It was offered as bearing on the status of the 
prisoner’s mind and not as proving the facts stated in 
it; but his colleague, showed that he meant to main¬ 
tain that the fact appealed to was a fact which ought 
to be legally appealed to for the ascertainment of the 
condition of the prisoner’s mind at the time of, and an¬ 
terior to, the homicide. Not content with that, he 
claimed that the fact in question was a fact proper, 
with other facts to show the irresistible impulse under 
which the prisoner moved forward to the consumma¬ 
tion of the scene. 

Counsel for Mr. Sickles thought this fact was admis¬ 
sible, as tending to show something short of insanity in 
respect to -the prisoner’s mind, and appealed to his 
Honor to relax still further the rules of evidence on 
such a point. He argued that as It may be proved in a 
particular case that the prisoner quaffed the intoxica¬ 
ting bowl, so in this case it might be proved that the 
prisoner drained to the dregs a figurative cup filled 
with the bitterest draught. This was rhetoric, but was 
not law. In all cases the question is not whether the 
prisoner drank liquor enough to make him drunk, but 
whether, in point of fact he was drunk, either from lit¬ 
tle drinking or much drinking. Mr. Brady, however, 
had indicated, while confining himself to strictly legal 
language, that he had some enlarged ideas about the 
question of insanity, and referred to a case where his 
Honor had spoken of a prisoner’s mind as being some¬ 
what hinged. He (Mr. Carlisle) regarded that to apply 
not to an exhibition of passion, but to unsoundness of 
mind—to insanity.- As to all the grounds distinctly ta¬ 
ken, and the arguments incidentally made, he submit¬ 
ted that they must all come down to the test of the law 
kind resolve themselves into the single question of in¬ 
sanity. Now, he had not heard any of the counsel 
fclaim that the prisoner was insane at the time of the 
homicide, and he submitted that before the evidence 
could be received it must be proposed on the single 
ground that the prisoner at the time of the commission 
of the homicide was insane, and when it was proposed 
on that ground the prosecution would be prepared to 
meet it. The question was, Whether adultery could be 
given in evidence in mitigation of the crime of murder 
to the grade of manslaughter ? Such a case was deci¬ 
ded in the Court of Appeals of one of the States. 

Mr. Phillips.—That was the case of a slave. 

Mr. Carlisle—It was ; but that makes no difference. 
We all are, or ought to be, slaves to the law. Now, what 
was the instrument in evidence here ? and what was the 
fact offered in evidence as tending to prove insanity ? 
The instrument of evidence purports to be a formal, 
written, deliberate and particular statement in the pre¬ 
sence of her husband, concluding with a species of attest¬ 
ing clause, signed by two witnesses, and with an addi¬ 
tional clause showing that the confession was made with¬ 
out any fear or hope of reward. This formal, deliber¬ 
ate, solemn deed of renunciation of marital rights is 
offered to be given in evidence. The prosecution object¬ 
ed to it at first because it was the work of the prisoner’s 
wife in his presence, and evidently to be inferred at his 
instance or directly under his control. Nobody disputed 
the general rule, unless, indeed, counsel, to be that the 
husband and wife are incompetent to be witnesses, the 
one either for or against the other in any cause, civil or 
criminal, to which either of them is a party. Mr. Gra¬ 
ham seemed to think, however, that the age of progress 
had modified the law, and that the rule was a species of 
regulation for the benefit of the husband, and which he 
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may waive. That is not so. The wife is as incompetent 
to testify in favor as she is to testify against her hus¬ 
band. Counsel referred to a case where this Court, in 
the case of a double indictment, refused to allow the 
wife to testify in favor of the person who was on trial, 
because her testimony might have its effect on the case 
of her husband. This was not an offer to bring the wife 
into court as a witness, but to produce her declaration. 
What was the answer to that? First, that declarations 
are an inferior sort of testimony, and second, that where 
a witness Is inadmissible, the declarations of that wit¬ 
ness are inadmissible. 

Dying declarations are exceptions to this general rule. 
Ilut was the fact Itself competent to be received ? If it be 
admissible in evidence it is because it tends to prove some¬ 
thing in issue. It might be admissible if bffered to make 
up the defence of insanity. If not a link in the chain of 
evidence by which it is proposed to make out the chain 
of insauity, on what principle is it offered now ? He sub¬ 
mitted that the wife could not be permitted to contri¬ 
bute one grain of sand towards the building up of any 
defence for her husband. If there were any law of de¬ 
cision to the contrary he would like to see it. 

Counsel for Mr. Sickles would call attention to author¬ 
ities on that point, viz: Walton and Greer., vol. 1, Car¬ 
rington and Paine, p. 621; Avison and Kinnerd, vol. 6, 
East, p. 188; Thompson and wife vs. Trevanyon. p. 402, 
Skinner and Gilchrist and Bates, vol. 8, Watts, p. 8.“£. 
In all these cases the declarations of the wife were ad¬ 
mitted in evidence. 

Mr. Carlisle should liked to have had an oportunity of 
examining these cases. If there be any one of them 
which goes to impugn the principle laid down by his 
Honor in the case of Sullivan it had escaped his atten¬ 
tion. Where was the case wherein the testimony or de¬ 
claration of a wife was admitted as a defence for her 
husband ? He submitted that there was no such case. 
Either the fact sought to be introduced here was material 
for the defence, it could not be drawn from the wife. 
Her declaration was in law the declaration of her hus¬ 
band. Unless it could be shown that the prisoner’s de¬ 
claration was admissible, it could not be shown that bis 
wife’3 declaration was. On this point of the identity of 
husband anil wife, he should, if he had the power of the 
counsel on the other side, reproduce that eloquent argu¬ 
ment they had heard the other day, when they were told 
that 4t Husband and wife were one flesh.” 

If this declaration were to be allowed they should 
have no rule on the subject, except that each particular 
case should stand on its own circumstances. The 
rulings on similar points have been various. Roscoe’s 
Criminal Evidence showed that contrary decisions had 
been made in the English courts; but none of them 
covered exactly the point involved here. These were 
all civic cases. Counsel referred to the case of Hewitt 
r 8. Brown, where the question of admissibility of the 
wife’s deposition came up. It was an action to recover 
the value of property in a wife’s trunk, which had been 
lost, and her deposition was offered to prove what its 
contents were, while the court held that even where a 
husband might ex necessitate be allowed to testify in 
his own case, the wife could not be allowed to do 90 un¬ 
der any circumstances, because she was sub protestate 
viri. 

Mr. Magruder suggested that there was a dissenting 
opinion in that case. 

Mr. Carlisle answered, that where there were several 
judges there was likely to be assent, but he was happy 
to have but one judge in this case, as there could be no 
dissenting opinion. But this declaration was also offer¬ 
ed as a part of the res gestw, and the counsel for Mr. 
Sickles had on that point referred to First Greenleaf. 
Mr. Carlisle read section one hundred and eight from 
this writer, where it is laid down that the admissibility 
cf matters claimed to be res gestce was a master for the 
discretion of the judge. This, then, was a matter which 
.yldressed itself to the sound discretion of his Honor. 
Tdie only tests that were laid down by Greenleaf were, 
that it must be contemporaneous with the matter, and 
must be so connected with the main facts as to illus¬ 
trate its character. What was all the evidence con- 
Cipeted with the subject? It was the testimony of the 
Rev. Or. Pyne and Mr. Francis Mohun, who saw the 
Prisoner on the evening of the 2Cth of Februarv. There 
’fas conflict between them as to the time; one having 
seen Mr. Sickles come from his house about five o’clock, 
and the other having seen him going from the Capitol 
about sundown ; and between them and Bridget Duffy 


the servant, who testified to the prisoner’s being m the 
house at dinner time and during the evening. 

At the end of the extraordinary interview between 
Mr. Sickles ancl his wife, this remarkable document 
was produced, and his Honor was asked to say that 
that paper—not the oral declaration of the wife, but 
this paper—was without parallel in the history of man 
or woman ! What sort of res gestae was that? It was 
contemporaneous with the principal fact; and if it 
were, it was of such an extraordinary nature as, in his 
judgment, to require it to be excluded. Where, then, 
was the fact so connected with the principal fact as to 
illustrate its character? If it had been offered by the 
prosecution, for the purpose of showing the motive of 
the prisoner, he would not say what would have been 
the argument made against its admission. Did that 
paper tend to show that the act committed next day 
was either justifiable homicide or manslaughter ? He 
submitted that it did not, unless his Honor held to the 
doctrine laid down by the other side—that no time was 
sufficient to cool down the mind of a man under such 
provocation, and render him observant of the law of 
God and man—it could not be admitted in that light. 
It was for the court to draw the line here, and say 
whether this declaration of the wife formed part of the 
res gesicSy and was so connected with the principal 
transaction as to be evidence to reduce the grade of 
that offence from murder to manslaughter.- Oue point 
more, and he would close his argument. Was this de¬ 
claration evidence to show the prisoner’s insanity? As 
his colleague, the District Attorney, had said, the ques¬ 
tion really was, was there insanity ?—not was there 
cause enough to produce insanity. It was true that 
the “ great dramatist,” who was so great a favorite with 
his brother counsel, had spoken of “ministering to a 
mind diseased,” but he would like to see what expert 
would declare that such a declaration as this would 
tend to produce insanity in all or in a majority of 
cases. It would depend upon the moral and intellect¬ 
ual condition of the person. There were two classes 
of the community on whom he submitted it would have 
no such effect. One class, he said, is that body of 
lowly and humble men who, with fear and trembling, 
walk after the footsteps of their ascended Lord—who 
have listened to the precepts of the blessed Gospel, and 
who, with all the infirmities of human nature about 
them, with prayer and watching, seek at least to walk 
in the path which the Gospel has marked out for them. 
They are those who may truly quote that beautiful 
passage from the Scriptures, recited the other day, 
“ Blessed is the man whom the Lord chasteneth ”— 
they are those who see in the afflictions that come 
upon them here in the severing of life, that there is 
but one loss in the loss of children—(counsel was here 
affected to tears)—even in shame, which is not the re¬ 
sult of our own shamefulness; who see and feel in all 
these things the hand of the Father, and who hear his 
voice through faith, saying to them, “ My son, this is 
not your abiding place; better to suffer here in this 
transitory scene, where you are but a pilgrim and a 
sojourner, as all your fathers were; better to suffer 
here, to have all your suffering here ; I will call you to 
a place where sorrow never enters, where all tears 
shall be wiped away from your eyes, where everything 
connected with you shall be pure and holy, love and 
peace.” In the vigils of the night the smitten heart of 
the good man hears “ that still small voice ” in bis af¬ 
fliction, his first movement is to go into the secresy of 
his closet, and on his knees poor out his supplication to 
Hijn who alone can bind up the broken heart. Insan¬ 
ity ! Why, sir, rather is it the brightening of the mind, 
the quickening of the sigh!, which pierces through all 
the gloomy shadows of this world. He see3 the reward 
of the good man, the comfort of the afflicted man, wait¬ 
ing for him. That is one class. There is yet another 
c ] aS o—<?afe, quite safe from insanity, from such a blow 
as that—the confirmed adulterer, the open, shameless 
profligate—the man nurtured in brothels, the man 
breathing all his life the atmosphere of adultery aud 
seduction : if there be such a man, he is certainly safe 
from the visitation of insanity because his familiar play¬ 
thing has turned and wounded him. Now, to offer ev¬ 
idence of the fact of the adultery with the prisoner’s 
wife as the ground to impute to him insanity, necessa¬ 
rily opens inquiry of the sort 1 have indicated ; and al¬ 
though in this case the counsel might—for I am putting 
a supposition case only—he willing to go into such a 
question, it was not the option of parties to go or not to 
go into such inquiries. But he submitted, that if the 
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February, And remained till the 2d of March; knew Mr. 
Key by sight for three or four years; was not at all inti¬ 
mate with him ; it was merely a passing acquaintance; 
I saw him that Sunday not far from two o’clock. 

Mr. Brady—State where you saw him, and the circum¬ 
stances connected with it. 

Witness—I saw him in the square, opposite the Presi¬ 
dent’s house, where the Jackson monument is; I had 
entered the park from the street at the far end, at the 
southwest gate; I came up towards the monument, and 
met Mr. Key walking alone; I passed the time of day 
with him ; stated to the person with me who he was ; 
this person made some remark about his manner of 
dress. 

The District Attorney—Never mind that. 

Witness—We turned around and saw him leaving the 
park by the southwest corner. 

Mr. Brady—What did you see him do? 

Witness—I saw him whirling a handkerchief as he 
went along; he had the handkerchief first iu his two 
hands, this way, and he drew it out and waved it so 
[illustrating, backwards and forwards] ; I made a dia¬ 
gram last night; and marked on it where I saw Mr. Key; 
this is it [explains it] ; do not know Mr; Sickles’ house ; 
the gate through which Mr. Key was going was that 
nearest the War Department, and nearest to George¬ 
town on Pennsylvania avenue. 

[The diagram handed to the Court.] 

Witness—That is a mere surmise as to the relative dis¬ 
tance ; when I first saw Mr. Key I think he had no 
handkerchief in his hands; observed none till we turned 
to look after him. 

To Mr. Carlisle—First saw Mr. Key nearly midway 
between both blocks; he was coming from the direction 
of the monument; he appeared to be sauntering along, 
as it was a pleasant day; there was nothing in the char¬ 
acter of the waving of that handkerchief to attract my 
attention ; would not say that he twirled the handker¬ 
chief round in a circle; do not know what it meant, but 
it attracted my attention from a circumstance— 

Mr. Brady—What was the circumstance which called 
your attention to it at the time ? 

Witness—We looked particularly at Mr. Key, from 
the fact that the gentleman with me asked me who he 
was, and I told him that he was Philip Barton Key, the 
District Attorney, and he said— 

Mr. Carlisle—Never mind what he said. 

Mr. Brady held that it was competent evidence as 
part of the res gestce. 

Mr. Stanton—I will put the question in this way :— 
Was anything said at the time in relation to its being a 
signal? 

Mr. Carlisle—That is more objectionable than the 
other. 

The question was argued, and the Judge decided that 
the conversation between the witness and his compan¬ 
ion was not evidence. 

To Mr. Brady.—There was a remark made which 
drew my attention to the act of whirling the handker¬ 
chief. 

Q.—Was there any other fact independent of the re¬ 
mark, which did so ? 

Witness.—I do not know that there was; the hand¬ 
kerchief was twirled in the manner I have described; I 
remember how, from the circumstance that on my re¬ 
turn I went to dinner at Willard’s, which was at two 
o’clock ; I was one of the first at the table. 

Q.—Was there anything in the act of whirling the 
handkerchief connected with the remark which drew 
your attention to it 

Objected to, and question withdrawn. 

T(t Mr. Stanton.—There was a remark made about 
the waving of the handkerchief, and that remark, and 
the things that followed it, impressed it on my atten¬ 
tion. 

Dr. Thomas Miller called. 

Mr. Brady stated that he called this witness simply to 
discover whether any article had been taken from the 
person of Mr. Key besides those produced. 

Witness was accidentally in the room where the body 
of Mr. Key lay. A gentleman present examined some 
of the pockets and removed some scraps of paper, or 
folded papers, which seemed to be of very little im¬ 
portance. 

Mr. Brady—We do not ask about their importance. 

Witness—There was also an old card case, with one 
or two visiting cards. This person was Mr. Doyle, who 
was examined as a witness. These were handed to 
me. I did not examine them, but I put them Into an 


envelope and directed them to Hon. Mr. Pendleton 
with the compliments of Dr. Miller. I handed them to 
Dr. Stone, to be delivered to Mr. Pendleton. 

The Judge suggested that as the hour for adjourn¬ 
ment had nearly arrived, and as he was somewhat in¬ 
disposed from the oppressive atmosphere of the court 
room, no other witness should be called to-day. 

Mr. Brady said that the counsel for the defence con¬ 
sulted the wishes of his Honor. 

The court then, at a quarter before three, adjourned. 


TENTH DAY.— Thursday, April 14,1S59. 

The case was opened this morning at about the 
usual hour, but did not get to business till half past 

It is stated that the prosecution was prepared, if Mrs. 
Sickles’ declaration hud been received, to have given in 
evidence the face that in January last Mr. Sickles and a 
lady, not Ins wife, remained during anight in Barnum’s 
Hotel at Baltimore. The register of the hotel was in 
court for that purpose. It appears, however, from this 
register, that there is first the entry of Mr. Sickles’ name 
in his own writing, then the names of several other per¬ 
sons, and about ten lines below the name of Mrs. Daniel 
E. Sickles, in a different handwriting. This preparation 
shows that if Judge Crawford had let in this confession, 
a vast quantity of scandal on both sides would have 
been brought on the trial involving persons not yet 
mentioned in the affair. , 

George B. Wooldridge was the first witness called for 
the defence—examined by Mr. Brady. 

Witness—I reside in Magoff Valley, Sullivan county, 
N. Y.; on the 27th of February last I resided at No. 584 
Twelfth street, Washington ; caine here in the latter part 
of November to be here at the organization of the House 
of Representatives; was a clerk under the Clerk of the 
House ; knew Mr. Key at that time,; never spoke to him 
but once or twice ; on Saturday, the 126th of February, I 
was iu Fifteenth street from very close to ten o’clock 
till three; I saw Mr. Sickles that afternoon between four 
and five at the Capitol. 

Q.—What was at that time his appearance and con¬ 
dition ? 

Witness—When I went first to him he appeared dif¬ 
ferent from what he had been the day before. lie ap¬ 
peared more like himself. He was in the hall, near the 
Speaker’s chair. We had a conversation. I got him 
to go into a retiring room and there parted with him T 
after endeavoring to pacify him. He was very much 
affected and distressed. There was no one with him in 
that room when I left him. I saw him no more that, 
day. The time I left him was at five o’clock. Saw him 
the next morning at about ten o’clock, in the library 
of his own house. Ilis eyes were bloodshot and red. 
He approached me, and told me he had sent for me to 
come there. 

Interrupted by the District Attorney. 

Witness resumed—His face denoted that he had been 
weeping. I remained in the house till all the strangers 
had left it, in the afternoon. 

Q.—What was his condition during the day ? 

Witness—He acted like a man in great sorrow and 
distress. So much so that I watched for his coming and 
going constantly. 

Q.—Why ? 

Mr. Carlisle—That is not material. 

Witness.—There was a strange manner about him. 
He would go up stairs and then come dowu stairs again. 
Then he would talk about matters and go up stairs 
again. Every time he came into the room where I was, 
he pressed his hands to his temples, and would go over 
to the secretary and sob. He appeared as if he was in 
great distress. Every time these fits came upon him he 
would clasp his temples and lean over this way (illus¬ 
trating it). He would sob and cry so much that 1 told 
him to give vent to his tears, as they would relieve him. 
He would raise his hands and exclaim. Sometimes 
these fits would take him before he could get to the sec¬ 
retary, where he went as if to hide himself, and then he 
would bow down his head as if his stomach was giving 
way, and he would be hardly able to reach the secretary 
for support. 

Q.—Did you see Mr. Key that Sunday? 

Witness.—I did, twice. 

Q.—Where and when ? 

Witness.—The first time between ten and eleven 
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o’clock, going out of the gate of Lafayette square, on 
the corner of Seventeenth street and Pennsylvania av¬ 
enue, near the War Office, on the street Mr. Sickles’ 
house is in. 

Q.—In what direction did he go ? 

Witness.—He crossed the street and went up the ave¬ 
nue, I presume. I did not observe in what direction he 
turned his glance. The second time I saw him was 
about a quarter to two o’clock, directly in front of tho 
library window of Mr. Sickles* house. There was a lady 
and gentleman with him then. lie was on the side 
towards the curb stone. The lady was next the rail¬ 
ing. The three were in a direct line. Mr. Sickles was 
up stairs at that time. He had left the library and gone 
up stairs. 

Q.—Did you observe Mr. Key do anything while pass¬ 
ing? 

A.—I saw him take a handkerchief out of his pocket 
and wave it three times; while doing so his eyes were 
towards the upper window of Mr. Sickles* house; he 
';ept his eyes from the gentleman, as he did not wish 
Jl m to see what he was doing; he parted with the lady 
and gentleman at the corner, entered the park, and 
proceeded in direction of Madison Place; some five 
minutes before that Mr. Sickles had gone up stairs; 
saw him enter the library door; two minutes after heard 
some one coming down stairs very rapidly and come 
into the library; he said, * 4 That villain has just passed 
my house.” 

District Attorney—Do not state what he said. 

Mr. Brady.—What did he do ? 

Witness.—He was very excited, and talked for a mo¬ 
ment with Mr. Butterworth, who endeavored to calm 
him ; he appeared to resist these attempts to calm him, 
and threw Mr. Butterworth off, and turned into the 
^ hall; he had not his hat on at that time; that is the last 
I saw of him until he came into the house with the po¬ 
lice officers; Mayor Barrett was there and Capt. God¬ 
dard; Mr. Walker, Mr. McBlair, Mr. Cluskey, and some 
other gentlemen ; I was then sitting on an easy chair 
□ear the library wiiflow; Mr. Sickles came into the 
library, turned round, and then went out as if to go up 
stairs ; knew he was in the parlor after that; saw Mr. 
Butterworth and Mr. Walker go into that room; the 
door between the rooms was closed; I remained in the 
library. 

Q.—Did you hear his sobbing and so forth? 

Mr. Carlisle—That is a leadiug question. 

Mr. Brady did not know that they would be held 
down to mere matter of form. Did you hear anything 
of Mr. Sickles while in the parlor? 

Witness—No, sir; my attention was directed to the 
\ persons In the room with me. I was very much ex¬ 
cited. I never want to see such another day as that. 

Mr. Brady proposed to prove what produced the state 
of mind in which Mr. Sickles was when the witness saw 
him at the Capitol on Saturday, and asked the latter 
wiiether he made any communication to him at the 
time. 

Mr. Ould objected, saying it was proposed not only 
to prove the nature of the communication, but that the 
tntire subject matter should be given in evidence to the 
jury in connection with the excited state of the pris¬ 
oner's mind. Insanity is a fact distinctly capable of 
proof. If the communication is offered in evidence to 
ehow the insanity of the prisoner, it is uncertain, and 
leads to no fixed and sure conclusion. Whatever the 
nature of the communication,"it does not follow as a 
matter of course and reason that insanity necessarily 
or probably took place. It does not rise to the dignity 
of secondary evidence. The only proper evidence 
would be a manifestation of the mental disease given 
by the prisoner either at the time the communication 
was made, or subsequently, up to the commission of the 
homicide. The question was, whether tins evidence 
could be given for any other purpose than to show a 
state of mental disease on the part of the prisoner at 
the bar. Could it in any sense be offered for the pur¬ 
pose of satislying the Court and jury that there was 
provocation of any kind?—that the prisoner was en¬ 
tirely and properly under the influence of a heated or 
excited mind, which inflamed it to auger, or drove him 
to revenge? Could it be offered for any such purpose 
as that? All the authorities clearly show that it was 
incompetent for any such purpose. Even adultery 
does not offer an excuse or a justification, unless the 
husband catches his wife in the act. Theu the offence 
is reduced from murder to manslaughter. 

M.. Brady said his learned opponent might argue on 


adultery as long as his convenience, taste or judgment 
might permit on that point. We, he said, are quite as 
well prepared as the learned and eminent counsel—for 
they are both eminent—may be. We do not propose to 
discuss any such question now. I thought I had given 
my friend a distinct understanding to that effect. 

Mr. Ould replied—He was awarosof that; but it neces¬ 
sarily shut out the evidence it was now proposed to 
offer. He understood the proposition of the defence to 
be this;—That on Saturday a certain communication, 
connected with the adulterous intercourse with the pris¬ 
oner’s wife, was made to the prisoner at the bar, which 
threw him into such a state of mind as demonstrated 
insanity, or a state of excitement which had some rela¬ 
tion to insanity or rage, or frenzy. Evidence which 
stops short of insanity is inadmissible. If insane, 
the prisoner could not be made to suffer. The counsel 
then quoted from North Carolina decisions, 8th Iredell’s 
Reports, the State against John, in which the prisoner’s 
counsel insisted that acknowledge or belief of adulter¬ 
ous intercourse mitigated the crime from murder to 
manslaughter. The Court rejected the evidence. The 
counsel then offered to prove, not that the deceased was 
found in the fact of adultery at the timo the homicide 
was committed, but that adulterous intercourse had 
at some time occurred between tho parties; and, as he 
had before said, the counsel insisted that a knowledge, 
or even such belief by prisoner, would mitigate the 
crime from murder to manslaughter. All the authori¬ 
ties—Hale, Foster, East, Russel, Blackstone, &c.—o.o 
against the course now proposed ; and Mr. Ould further 
argued, to extenuate the offence, the husband must find 
the deceased in the aot of adultery with his wife. The 
rule of Judge Battle was on the admissibility of the 
evidence. The proposition wa9 that such evidence was 
competent to be offered, because, if the jury believed 
the evidence, they could reduce the offence from mur¬ 
der to manslaughter. The decision was against this; 
for, if the evidence fell short of showing that the par¬ 
ties were caught in the fact, it was incompetent for any 
such purpose. Was not this identically the same case? 
It was merely proposed to offer a certain statement 
made by the witness to the prisoner at the bar not un¬ 
der the solemnity of an oath. After further argument, 
he said it seemed to the counsel for the United States 
that the statement was entirely and totally incompetent 
as evidence. 

Mr. Stanton replied—The evidence offered presented 
one proposition entirely different from that argued by 
the public prosecutor. At the moment of the act of ho¬ 
micide, the prisoner declared that the deceased had vio¬ 
lated his bed. On the previous day he is found terribly 
excited. To a clergyman of this city, who met him the 
same evening, he appeared defiant and desolate; and 
in the same condition he is traced down to the moment 
of the homicide and afterwards. 

No one who heard the testimony of Mr. Walker would 
ever forget it. 

The defence here proposed to prove, as partly ac¬ 
counting for this condition, that a certain communica¬ 
tion was made to the prisoner. The public prosecutor 
objects to that, and, following the argument of his asso¬ 
ciate yesterday, intimates that there are two classes of 
men on whom that communication would produce in¬ 
sanity. Who was to be the judge of that? Not the 
Court, but the jury. They are to determine as to how 
this communication would act on the reason of the pri¬ 
soner. The public prosecutor had, however, undertaken 
to argue that the offence of slaying an adulterer cannot 
be reduced from murder to manslaughter, unless the 
husband had ocular demonstration of the fact. He de¬ 
nied that that was law ; he denied that it had ever been 
so decided, and he denied, in the name of humanity, 
that it would ever be so decided. Counsel wanted it 
understood and held in mind, that although the prisoner 
at the time of the homicide declared that deceased had 
dishonored his bed, yet the correspondence between the 
prisoner and deceased in reference to prisoner’s wife, 
had been excluded. But yet counsel did not complain 
of that ruling. 

So,too, a communication from the wife to the hus¬ 
band, which was enough to induce the prisoner to sacri¬ 
fice, not one life, but a whole hecatomb of lives, was ex¬ 
cluded ; and here a communication from a third party, 
of a character to affect the prisoner, is offered to be 
proved, and the prosecution object. The case cited by 
the public prosecutor in 8th Iredell’s (N. C.) Reports was 
the case of a slave wife. Was it true that the condition 
of a freeman’s wife was the condition of that of a slave * 
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He denied it, and there was not a man within sound of 
his voice who would not wade knee deep in blood to 
gainsay such a proposition. If Philip Barton Key had 
owned a married woman as a slave, he might place a 
halter around her neck and lead her to the shambles ; 
but could he do so with a free woman ? 

The prosecution, in their thirst for blood, had forgot¬ 
ten the instftntion of slavery, for the judges had laid 
down the principle that no civil rights are acquired by 
a slave on account of marriage. 

But the very evidence, which in that North Carolina 
case was excluded on the point of justification, was ad¬ 
mitted on the point of showing the prisoner’s state of 
mind. That was all they claimed in this case. They 
only demanded for the prisoner at the bar the same 
right which is accorded to a North Carolina slave. He 
would show that never in England, since the time of 
Charles II., in a case adjudged by Lisdale, one of the 
most corrupt judges of a corrupt age, had a man been 
punished for slaying the man who had desolated his 
hearth; and now it was to be seen whether that was 
American law. If it was, his Honor would be the first 
Judge in this country who had held that the man who 
had slain his wife’s adulterer was a murderer, and was 
not to place in evidence the justification of his act. I 
will show you, moreover, counsel proceeded, that never 
in this land has it been so held; that never on the 
civilized earth has it been so held; that never, by any 
judicial tribunal anywhere, has it been so held. When 
that question comes up, I shall shake hands with this 
prosecution, and meet them upon it here. 

Your Honor, you have to say whether this evidence 
is to be shut against a free man who has vindicated the 
honor of the marriage relations; if it be, your Honor 
will be the first to say that a man shall be punished 
who, under the influence of passions excited by outrag¬ 
ed honor, humanity, nature, feeling, has slain the cor¬ 
rupter of his wife, the adulterer, the violator of his 
bed, and the dishonorer of his home. The counsel 
then referred to Judge Crawford’s ruling in Jarboe’s 
case, and in Day’s case, and claimed that those rulings 
covered the ground here, and authorized the introduc¬ 
tion of the evidence proposed. He asked, then, that 
on these principles the ordinary feelings of humanity 
should be recognized and the ordinary rules of evi¬ 
dence followed, and that this evidence should not be ex¬ 
cluded in order that vengeance might obtaiu the blood 
of this prisoner, who was so fiercely hunted. 

Mr. Ould responded—Counsel for the defence had in¬ 
sinuated that the public prosecutor was actuated by 
thirst for blood, and that he hunted down the prisoner 
for vengeance. 

Mr. Stanton disclaimed making 3uch charge. 

Mr. Ould replied, he could let his argument and con¬ 
duct in this case go before the Court and before the 
world in contrast with the disreputable rant which this 
counsel (pointing to Stanton) had exhibited. There was 
no place where gentlemanly feelings could be better 
shown than in a forensic contest of this nature, and so 
there wa3 no place where vulgarity and rudeness could 
be better exhibited. There seemed to be divisions as¬ 
signed to counsel for defence—to some, high tragedy; 
to some, comedy ; to some, the part of walking gentle¬ 
men ; and one gentleman appeared to fill the office of 
clerical supe, to set the theological part of the house In 
order. One of the counsel had carried out the part, 
whether assigned to him or not, of the bully and the 
bruiser. [Sensation in Court.] No one had a greater 
dislike to personal antipathies and personal controver¬ 
sies than himself—no one an intenser scorn of the per¬ 
son who gets them up, or of the method in which they 
are got up. He stood here under the solemn responsi¬ 
bility of his oath, and had endeavored to discharge his 
duty faithfully as a public prosecutor. lie had not now, 
and never had a prejudice or ill-feeling against the 
prisoner at the bar. If, however, he believed that that 
prisoner at the bar had imbued his hands in a fellow- 
creature’s blood, he would not restrain from declaring 
it. He should not call murder gentleness, or malice 
good feeling. He had only risen now for the purpose of 
relieving himself from an aspersion which had been 
wantonly, and he believed vindictively, made against 
him. The exigencies of thi3 case, perhaps, had de¬ 
manded that before this he should have vindicated 
himself from the aspersions made against him in the 
course of the case. He was glad of having the opportu¬ 
nity of doing so now. 

Mr. Stanton (who 3at beside Mr. Quid during the lat¬ 
ter’s remarks) rose earnestly, saying—I know my duty 


to my client, to the cause, to society, to myself, too well 
to allow myself to be drawn aside by any such personal 
considerations. I am not to be drawn from the princi¬ 
ple of law by any such resort of the counsel for the 
prosecution. I will leave his course to be judged of by ( 
the whole world. If his course is justified by his being 
public prosecutor, be it so. I say the law he presents 
here is not adapted to our state of society. I say the 
law, on the principle on which he claims it, would lead 
my client to the gallows by those who are malignantly 
seeking for hi3 blood. I have not the honor of his ac- 
qnaintance, and, after his language just uttered, do not 
desire it. [This sentence was followed by the stamping 
of many feet by the auditors without the bar, but the 
Marshal and officers soon restored order.] Mr. Stan¬ 
ton resumed, by repeating that such law as that insis¬ 
ted on would conduct his client to the foot of the gal¬ 
lows, and that there were private prosecutors here. I 
cannot, he said, reply to the counsel’s remarks. I defy 
them. I scorn them. I don’t fear them. (Much seu- 
sation.) 

Mr. Carlisle closed the argument for the prosecution. 

He would address himself simply and briefly to the ^ 
question of law pending. If he had no other motive ^ 
for being brief, he was admonished to be brief by the 
heated air of this court room, which was already test¬ 
ing his strength. He was at a loss to know on what 
distinct ground this evidence was offered. 

Mr. Stanton—It is offered to account for the state of 
mind in which the prisoner was shown to be. 

Judge—So it is understood. 

Mr. Carlisle would then inquire whether it was ad¬ 
missible for that purpose ? It was not competent to 
prove insanity by the declarations or communications 
of other parties, but by the acts and declarations of 
the prisoner himself. If any of the progresistas of the 
law could show that any other principle had ever ob¬ 
tained, he should like to have the case pointed out to ft 
him. Whatever communication this witness, like lago, 
poured into the ear of his friend—if he might be per¬ 
mitted to refer to a play which seemed to be special 
property of his friends on the othei^side—was not im¬ 
portant—the effect which that communication produced 
on the prisoner’s mind was the only thing that was im¬ 
portant. As to the acts and declarations of the pri¬ 
soner himself, the widest latitude had been given to 
paint his state of mind through the descriptions given 
by the witness for the defence. Counsel referred to 
the case of the State against John, 8 Iredell. He was 
much surprised that the counsel, who had admonished 
him the other day not to introduce slavery into this 
matter, had undertaken to denounce that decision be¬ 
cause it wa3 made for slaves and the wives of slaves, 
not for freemen, or the wives of freemen. They knew 
that no distinction was made in the rules of evidence ( 
as between slaves and freemen. 

Mr. Stanton—In that case how did Flora, the wife, 
come to be examined? 

Mr. Carlisle did not deny that there was sdme pecu¬ 
liar laws in the States were slavery existed. In North 
Carolina the wife of a slave might be examined against 
her husband. 

Judge—It must be so, because slaves cannot con¬ 
tract marriage, 

Mr. Stanton—Precisely, that is the point. 

Mr. Carlisle.—At the same time, the natural relations 
between the slave husband and wife are recognized. 
Whoever else might have expected to be affected by 
the denunciation of the l#w made for a slave man as 
applied to a free man, his Honor would not be affected 
by it. He knew how much it was worth. In that case 
of John, the court said that not only the evidence was 
inadmissible on the point of reducing the offence from 
murder to manslaughter, but that there was the plainest 
implication that it was not admissible on the point of 
insanity. In that case the offer was not to prove that 
the prisoner had been informed that the adultery had 
taken place, but the offer was to prove that adultery 
itself, and the evidence was rejected. A bill of excep¬ 
tions was taken, and the Court of Appeals decided that 
no evidence which the prisoner was entitled to intro¬ 
duce was rejected. How could they say so, if the fact 
of the adultery having been committed could affect the 
sanity or Insanity of.the prisoner? Do gentlemen mean 
to say that, if the evidence was immaterial, either in 
point of justification or in point of insanity, the Court 
of Appeals would not have declared it admissible ? It 
was the duty of the Judge, if he sees that the evidence, 
susceptible of having any operation on the defence, had 
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been rejected, to remand the case, and order the evi¬ 
dence to be admitted. North Carolina, however, was 
not so fast a State as New York, but the rules of law 
there had a soundness of foundation which he confessed 
he liked. The judges there had not arrived at the 
point of admitting evidence, not that a man was mad, 
but that he ought to have been mad. That was the 
point here. Gentlemen might use all their ingenuity, 
but they could not escape this precise issue, “ wa3 the 
prisoner insane ?” not “ ought he to have been insane.” 
If the effect was shown, qui bono , investigate whether 
there had been sufficient cause to set him mad. Let 
them prove, if his honor thought it material, not that 
the prisoner had been informed of a certain state of 
facts, but that the facts did really exist. 

Mr. Stanton read part of the case of John in Iredell 
(referred to in the argument), to show that the evi¬ 
dence, which was rejected under the head of justifica¬ 
tion, was admitted under the head of insanity. As the 
relations of counsel to slavery had been referred to, he 
would state here that he had the blood of slavehold¬ 
ing parents in his veins : his father had been a North 
Carolinian, and his mother a Virginian. 

Mr. Carlisle.—That is an interesting fact, which I 
hope will be chronicled like all other things that take 
place here, so that when the gentleman comes to have 
his biography written, that fact may be mentioned in 
connection with the doctrine which he has expressed 
arid maintained in this case. 

Mr. Stanton.—The doctrines which he has maintained 
here in defence of homes and families will be the proud¬ 
est legacy he will leave to his children. (Suppressed 
applause.) 

Mr. Carlisle.—No doubt of it; no person can doubt 
the earnestness of the gentleman as to his doctrines; 
but unless the earnestness and fire with which these 
these conclusions are announced are to be taken as 
indications of their soundness, I shall beg leave to con¬ 
sider them as opinions and declarations in themselves. 
Of the manner and vehicle in which they are brought to 
notice, I do not agree with the gentleman, and I am 
sure he does not expect me to agree with him. 

Mr. Stanton. —Certainly not; I appeal to the hearts 
of other men. 

Mr. Carlisle.—There are a great variety of human 
hearts in this world. 

Mr. Stanton.—Yes, sir, and some of them very bad 
ones. 

Mr. Carlisle.—And I am happy to say that mine does 
not contain many things which seem to exist in the 
hearts of some other people, though, like all other hu¬ 
man hearts, I suppose it is filled with much that would 
be better out of it. 

Mr. Stanton.—It would be better were something else 

in it. 

The Judge.—Really, gentlemen, this thing must be in¬ 
terrupted. 

Mr. Carlisle.—I am addressing myself to your Honor, 
and I shall say no more about this, because I really 
feel quite indifferent to the observations made, and 
shall take no further note of them. 

Mr. Stanton.—Then proceed with your argument. 

Mr. Carlisle closed his argument against the admissi¬ 
bility of the evidence. 

The Judge.—The proposition, as I understand it, is to 
receive the evidence of a communication made by the 
witness on the stand to the prisoner, to prove, or to 
aid in proving, the insanity of the prisoner at the time 
of the commission of the offence. That is the distinct 
and Bingle ground on which the prosecution is now put. 

Mr. Stanton.—Precisely. 

The Judge.—I wish that to be marked, because my 
opinion might vary in particular aspects, and I do not 
want to commit myself more than is necessary. 

Mr. Stanton—That is the precise point we occupy. 

The Judge—I think this evidence offered as a link in 
the chain to prove insanity is not receivable. The jury 
arc to judge how far insanity exists, strengthened by 
evidence of acts, soch as usually characterize derange¬ 
ment of mind, if proved; but the communications of A. 
B. to the prisoner, or any number of persons offered iu 
regard to insanity, cannot, I think, go to the jury. 

Exception taken. 

Mr. Stanton—Will your Honor be good enough to ex¬ 
plain a little further, so that we can understand how to 
meet your Honor’s views on that point. Your Honor 
says it cannot be admitted on the point of insanity. 

The Judge—As tending to produce insanity, or as a 
cause that would probably Induce Insanity. 


Mr. Stanton—But if coupled with evidence of Insane 
acts, what then ? All that we desire is to get in evidence 
that will save the prisoner’s life. Of course the jury are 
to be the ultimate determiners of the facts. If there be 
any view in which we can get it in, we would be glad to 
be informed of it by the Court. 

The Judge—I go no further than to give this particu¬ 
lar opinion, because I foresee that there will be a great 
many discussions on this point, and I do not choose to 
commit myself incidentally. 

Mr. Stanton—Can your Honor suppose any given state 
of facts, which connected with this proof, would render 
it admissible? 

The Judge—I will not touch that. 

Mr. Stanton—Then your Honor will allow us to goon 
and find it out. 

The Judge—Whenever you reach a stage where you 
think any particular piece of evidence is admissible, you 
can offer it, and the Court will decide it. 

Mr. Stanton—Your Honor will recollect that we are 
trying to get in evidence to save the prisoner’s life. 

Mr. Brady—In order to prevent it being said hereafter 
that the change of Mr. Sickles’ mind on Saturday was 
produced by a communication referring t«> some subject 
other than that which was in point of fact made, we 
offer it in a distinct form, to prove this : that this wit¬ 
ness had communicated to Mr. Sickles that on the Thurs¬ 
day (the 23d of February) preceding the decease of Mr. 
Key, Mr. Key had gone with Mrs. Sickles to a honse in 
Fifteenth street, in Washington, which was hired by Mr. 
Key for the exclusive purpose of having there adulter¬ 
ous intercourse with her; that Mr. Sickles having inves¬ 
tigated that statement, made by Mr. Wooldridge, ascer¬ 
tained that Mrs. Sickles had not been there on Thursday, 
but had been there on Wednesday with Mr. Key, and 
they were seen by the whole neighborhood ; and that it 
was the revelations by Mr. Wooldridge to Mr. Sickles of 
the fact that he had made a mistake in the day, that, 
removed from the mind of Mr. Sickles the presumption 
that his wife was innocent, and produced the conviction 
that she was guilty. 

The Judge made a memorandum of the question, and 
read it to Mr. Brady, who said it was substantially cor¬ 
rect. 

Mr. Wooldridge was set aside, to be hereafter cross- 
examined. 

John Ouyler sworn—Knew the late Mr. Key for three 
or four years. Knew where Mr. Sickles resided. Saw 
Mr. Key in the vicinity of the house the week before his 
death. 

Mr. Carlisle said that, having been informed that the 
counsel on the other side intended to interrogate the 
witness about the handkerchief, the counsel for the 
United States objected to the question. They did not 
see its relevancy, either on the question of provocation 
or the question of insanity, or any other question aris¬ 
ing out of the case. 

The Court—It is now too late to shut the door to that 
kind of evidence. 

Mr. Carlisle—This evidence has relation to something 
which occurred the week before the event. 

Mr. Brady—We want to know whether Mr. Key 
waved the handkerchief to excite the admiration of the 
dog, or anything else. (Laughter.) 

Witness resumed—As I entered the corner gate of 
Lafayette Square, I saw Mr. Key enter the centre gate 
proceeding to the front of the Jackson statue. lie took 
a seat on the iron bench, and rested his head on the 
left hand, then pulled out a pocket-handkerchief and 
waved it. I went behind the statue, and watched him. 
He waved his handkerchief in this way, and then 
looked at the house of Mr. Sickles. (Laughter.) There 
was no dog about at the time. This was between twelve 
and one o’clock. I left him in the square as I went out 
of the northeast gate to go home. I left him sitting 
there. When I returned that way he was gone. I 
have often seen him loitering back and forth in the 
square. For two months he had been attracting my at¬ 
tention. I never saw him waving his handkerchief but 
on one occasion. 

Mr. Stanton—Was that when the members of Con¬ 
gress were at the Capitol ? 

Witness—Yes. 

Mr. Carlisle—That Is an argumentative question. 

Mr. Stanton—That’s all. 

The Court—The inquiry whether that was before or 
after Congress was In session is not proper. 

Mr. Stanton—Congress met about eleven o’clock. I 
think it is important as to the time. The signals must 
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have been made when Mr. Sickles was out of his 
house. 

The Court—I can clearly see what you mean by it. 

Mr. Stanton—Don’t your Honor decide the question. 
We will come to that by and by. 

Cross-examined by Mr. Ould—I saw Mr. Key waving 
his handkerchief while I was going home to dinner; I 
work first at one place and then at the other; I was 
then working on Seventeenth street, below the War De¬ 
partment ; had been at work there three or four days ; 
I never took count of how many times I saw Mr. Key in 
the square as I went through it; I have seen him in the 
square on the avenue, near the Club House; I can’t 
state the day; it must have been about the middle of 
the week, about a week before the killing. 

Cross-examined by Mr. Carlisle.—I saw Mr. Key 
while I was either going to or returning from dinner; 
1 sometimes passed there at one or half past one. 

Mr. Brady.—What is your business? 

Witness.—A plasterer ; I carry on that business. 

Jeremiah Boyd sworn.—I have known Mr. Key for 
four or five years; I saw him on the Sunday of his 
decease ; it was half past ten, at the Treasury building; 
he walked on before me; I went to Mr. Pyne’s church ; 
coming from the church I saw Mr. Key on the pave¬ 
ment, near the Club House, his face toward Lafayette 
square, looking toward the house of Mr. Sickles ; since 
then I have been at the place and could see the house 
from there; he was standing on the edge of the pave¬ 
ment; he attracted my attention as I was passing on 
the other side. 

Cross-examined by Mr. Ould. 

Witness.—Mr. Key had his head up looking towards 
the house; he was turning his head about as if looking 
out; this was about one o’clock; I don’t know how 
long he remained there; when I was going to church 
he went into the club room ; it was when I came back 
that 1 Baw him in front of the Club House; when I 
passed him near the corner; I looked back and saw 
him still there. 

To Mr. Stanton.—His back was to the Club House, 
and his face towards Mr. Sickles* house. 

A. Young sworn.—Reside in the District of Columbia ; 
knew Mr. Key for only three or four months, and only 
when I saw him ; saw him suddenly on Sunday, imme- 
ately after breakfast, between nine and twelve; he was 
opposite the President’s house on the avenue, going up 
towards Georgetown; I did not observe him till after 
he passed, and if he had not been pointed out, should 
not have seen him. 

Charles G. Bacon sworn—I was acquainted with Mr. 
Key for eighteen months; I knew him so as to speak 
to him; I saw him on the 23d of February, the Wed¬ 
nesday preceding his death; I saw him between ten 
and eleven o’clock in the morning; he was then at the 
middle gate of Lafayette square; he went near the 
statue; he took out his handkerchief, and twirled it 
two or three times; he gathered it in a clump so (il¬ 
lustrating) and let it fall out iu this way (illustrating); 
some hours after I saw him walking with Mrs. Sick¬ 
les, Miss Ridgeley, and a gentleman; this was between 
three and four o’clock; had seen him wave his hand¬ 
kerchief between the 14th and 17th of February; he 
was opposite the house of Mr. Sickles; he waved his 
handkerchief two or three times; I have seen him on 
the President’s side of the avenue near the west gate, 
at the crosswalk leading to Mr. Sickles’ house, waving 
his handkerchief; I cannot say whether there is a 
window in the gable end of the house: there is a win¬ 
dow in the library from which this spot can be seen; 
he seemed to clasp his handkerchief, let it fall, clasp 
It again, and catch it before it could fall any dis¬ 
tance. 

Cross-examined—The first time I saw Mr. Key was 
between 10 and 12 o’clock; 1 was sick, and had left 
the office; 1 intended going back ; as I came up I 
saw him; I cannot name the second time, I passed 
there so frequently; I think it was in the afternoon I 
saw him the third time ; my impression is, he went 
towards the War Department j 1 simply saw him wav¬ 
ing his handkerchief. 

S. S. Parker was next examined—Have seen Mr. Key 
in the vicinity of Mr. Sickles’ house; the last time on 
the Sunday he was killed, near half past one o’clock; 
he passed me near Fourteenth street, on Pennsylva¬ 
nia avenue, above Willard’s; I slowly passed up Fif¬ 
teenth street; he walked very rapidly; when near 
Nair’s drug store he was entering the middle gate of 
Lafayette square ; I lost sight of him as he entered the 


square; I saw him the Sunday before the shooting; I 
saw Mrs. Sickles on the platform of her residence, her 
hand over the shoulder of a little girl, apparently trying 
to keep her from falling over the steps ; directly after I 
saw Mr. Key at the southwest gate of Lafayette square; 
when he came out in full view, he took out his handker¬ 
chief with hat in hand, put his hat on his head, 
bowed to Mrs. Sickles,, and twice waved his handker¬ 
chief. 

Question—At what hour of the day was that? 

Witness—Between 10 and 11 o’clock in the morning; 
he moved off in the direction of Georgetown, and 1 lost 
sight of him ; had seen Mr. Key often before. 

To Mr. Ould.—Never saw Mr. Key use his handker¬ 
chief in that manner before; saw him twice the Sunday 
of his death; I was standing with the Mayor at Wil¬ 
lard’s when he came out of the barber-shop ; he spoke 
to the Mayor, and bowed to me ; the Sunday previous, 
when I saw him come out of the southwest gate, I was 
on the Avenue, directly in front of the Jackson monu¬ 
ment. I watched him walking very rapidly till he got 
out of my sight. He generally walked very fast. 

To Mr. Stanton.—The first time I saw him the day of 
his death was between ten and eleven o’clock In the 
morning, at Willard’s. 

Mr. Stanton.—I ask you whether when you saw him 
the second time, your attention was not directed to him 
by a remark made when you first saw him ? 

Witness.—It was. 

Mr. Stanton.—Was that remark in reference to Mr. 
Sickles killing him ? 

Witness.—It was. 

Mr. Carlisle attempted to object to the last question, 
but it was answered before he had time to do so. 

Wm. Ratley examined by Mr. Brady.—I reside in this 
District; have known Mr. Key by sight for two or three 
years. I last saw him two or three days before he was 
shot; it was on the Avenue between Seventeenth and 
Eighteenth streets. He was alone and going up the 
Avenue. The Thursday preceding his death I saw him 
in front of Green’s, the cabinetmaker’s, with a letter in 
his hand ; Mrs. Sickles and the child were with him ; 
she left him and went into the shop, and when she 
came out they walked together up the Avenue, he read¬ 
ing the letter. Mr. Wilson was with me, and he crossed 
the Avenue and said he wanted to get a good look at 
them. (Laughter.) 

Question.—Was there anything in the manner of 
reading that letter which fixed your attention on the 
incident ? 

Witness.—Not mine. I think he handed the letter to 
her between Eighteenth and Nineteenth streets. Do 
not recollect what she did then. When I first saw them 
she was going into Mr. Green’s. He was standing out¬ 
side with the letter in his hand. 

To Mr. Ould.—I was standing on the opposite side, at 
Mr. Wilson’s office. That was about fifty or sixty yards 
from them. The letter was on letter paper. Do not 
know whether it had one or two leaves, or on how 
many sides it was written. 

To Mr. Stanton.—The paper I saw in Mr. Key’s hand 
appeared to be about that size of paper. 

This was spoken in reference to the anonymous let¬ 
ter which Mr. Sickles received, the theory being that 
the letter which Mr. Key was reading was an anony¬ 
mous letter written by the saiqe person who was the 
author of that to Mr. Sickles. 

Witness, to Mr. Stanton.—I did not see any envelope. 

Frederick Wilson, examined by Mr. Brady.—I am 
the person referred to by the last witness as being 
present when he saw Mr. Key and Mrs. Sickles. 

Q.—State what you saw on this occasion referred to. 

Witness.—I saw Mr. Key, Mrs. Sickles and the little 
girl coming up the avenue. They were near the corner 
of Seventeenth Street when I first saw them. They 
came up to Green’s furniture store. Mrs. Sickles and 
the little girl went into the store. Mr. Key stood out¬ 
side reading the letter. I did not notice the letter par¬ 
ticularly until Mr. Key stopped. I then walked across 
the street, probably fifty or seventy-five feet above 
Green’s store, and stood there till they passed me. Mr. 
Key was then reading the letter. As he got opposite to 
me he opened the sheet and went on. I walked back 
again to the south side of the avenue. In about fifteen 
minutes afterwards they came back on the south side; 
Just as they passed me he put the letter In the envelope 
and they walked on down the avenue. 

Q.—What was the color of the envelope ? 

Witness.—It was a yellow envelope something like 
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this. (The envelope covering the anonymous letter to 
Mr. Sickles.) 

To Mr. Brady.—Do not know where Mr. Key sepa¬ 
rated from Mrs. Sickles. They stopped at the newspa¬ 
per store near the corner of the avenue. After Mr. 
Key put the letter in the envelope, I did not notice 
what he did with it. When I first noticed the letter, he 
was standing still, reading. Mrs. S. and the child were 
in the store, and when they came out, Mr. Key walked 
along, and he continued to read it. Did not hear him 
read aloud. He made some remark to Mrs. Sickles. I 
think the remark was, “ he had little to do ”- 

Interrupted by the District Attorney. 

To Mr. Stanton.—Could not say whether the letter 
was written on three sides. When they first came in 
view I was standing near the corner of Eighteenth Street 
on the avenue. I crossed over the street to get a view 
of them. I waited to observe them. I waited to ob¬ 
serve them closely. 

Q.—What was said to Mrs. Sickles about that letter? 

Objected to, and disallowed. 

To Mr. Ould.:—Knew Mrs. S. before this. They went 
up the avenue to Nineteenth Street, on the north side, 
crossed the avenue there, walked up to Twentieth 
Street on the south side, and then passed back down 
the avenue. Had seen Mrs. Sickles a dozen times be¬ 
fore. 

Mr. Stanton.—Why did you cross over to get a good 
look at them? 

The Judge shook his head deprecatingly. 

Mr. Stanton explained that he wanted to show that 
the witness’ curiosity was excited by having seen Mr. 
Key prowling about the house of Mr. Sickles. 

Witness.—I saw Mr. Key there a great number of 
times ; nearly every day. 

Q.—He appeared'to be making a business of it ? 

Witness.—Yes, sir (laughter); between the hours of 
twelve and one I usually found him there ; it appeared 
to be quite a regular business. (Laughter.) 

The Court suggested that this course of questioning 
was improper. 

Witness.—The Saturday three weeks before the death 
of Mr. Key, was the last time I saw the handkerchief 
waved. 

Thomas J. Brown examined by Mr. Brady.—I reside 
in the city of New York; in pursuance of instructions 
from you (Brady) I obtained a certain lock; Mr. Brady 
hands the witness a sealed package, the witness breaks 
the seal, opens the package and produces a common 
door lock.) 

Q.—From whom did you procure that lock? 

Mr. Carlisle did not see the point of the examination. 

Mr. Brady simply wanted to identify an article which 
he would bring in evidence hereafter. 

Witness identifies the lock, and said he procured it 
from Mr. Wagner, Pennsylvania avenue, opposite the 
Treasury Department, who took it from the door of 883 
Fifteenth street. 

Not cross-examined. 

Jacob Wagner examined by Mr. Brady.—I reside in 
Washington; I am a locksmith; I delivered this lock 
to Mr. Brown, the last witness ; I took it off a house in 
Fifteenth street, No. 8S3 ; it was John Gray, the black 
man’s house ; there were three or four gentlemen there 
when I took it off; Mr. Pendleton was one of them ; I 
saw him in court yesterday; I believe he was a member 
of Congress ; the colored boy came after me; this was 
about a week after Mr. Key’s death ; I have seen some 
of the gentlemen in court who were present; the col¬ 
ored man paid me for taking it off. 

Q.—What was said on that occasion? Objected to. 

Mr. Stanton proposed to show that the lock was taken 
off for the purpose of destroying evidence. 

Mr. Ould said if that was the view he had not the 
slightest objection to have the question put. 

Mr. Stanton wanted to know whether it was the per- 
c °ns engaged in the prosecution who tried to destroy 
''i:: evidence. There were two prosecutors here—a 
,’viblic prosecutor and a private prosecutor. 

Mr. Carlisle wanted to know whether Mr. Stanton 
meant to be understood as intimating that he (Carlisle) 
jia<l any knowledge of this attempt to destroy evidence. 

Mr. Stanton—None in the world. God forbid I should 
believe you would do it. 

The Judge—I must take this opportunity to say that 
this is an exceedingly grave case, and must be con¬ 
ducted with a great deal more regard to dignity, and 
order, and decorum, than has been observed hitherto. 
J cannot permit this. 


Mr. Stanton—I ask the witness what I asked him be¬ 
fore. 

The Judge—But it must be done in an orderly man¬ 
ner. 

Mr. Stanton, standing in the aisle between the coun¬ 
sels’ table, and thinking that the Judge’s remark had 
reference to the tone of voice in which he spoke, said 
that if his client was kept away from his counsel, he 
could not avoid raising his voice. His client had not 
heard half the testimony given where he was on trial for 
his life,and he (Stanton) had not heard one-fifth of his 
Honor’s observations, but took it they were all right. 

The Judge—I am not objecting to your tone of voice. 
That is a matter of taste, with which I have nothing in 
the world to do. 

Mr. Stanton—It is a matter cf necessity. 

The Judge—What I objected to is the manner of doing 
business, the interruptions that take place. This is a 
mighty grave affair, and ought to be conducted with 
all the proprieties that belong to the profession. 

Mr. Stanton—The circumstances arise from the neces¬ 
sity of the case in view of where I am placed, and no¬ 
body feels more seriously than do I the responsibilities 
that attach themselves. 

To witness—What was said about this lock at the 
time, and who said it? 

Witness—The colored man said it. 

Q.—Were the other persons present at the time? 

Witness—No, sir. 

Q.—'What time was it ? 

Witness—About eleven o’clock. 

Q.—While you were taking the lock ? 

Witness—Yes. 

Mr. Carlisle—Were there other persons present at the 
time? 

Witness—Not that I know of, I think they were up 
stairs. 

Mr. Ould—I understood that it was proposed to show 
that certain persons connected with the deceased had 
given orders that this lock should be secured and kept 
out of the way. I have no objection that that fact, if 
true, should be given in evidence, but the evidence 
must tend to that. 

The Judge—It must come through the regular chan¬ 
nel. 

Mr. Stanton to witness—I want to know whether 
these persons were in the house at the time. 

Witness—They were. 

Q.—How long were you engaged in taking it off? 

Witness—Ten minutes. 

Q.—What door was it taken off? 

Witness—The front door. 

Q.—Was there another lock put on that door ? 

Witness—There was. 

It being now three o'clock, the Court adjourned. 


ELEVENTH DAY.— Friday, April 15,1859. 

The Court was opened at half-past ten o’clock, and 
soon after the prisoner was brought in, looking less 
careworn than hitherto. 

Jacob Wagner, the locksmith, re-called, and examin¬ 
ation continued by Mr. Brady, who said he understood 
the witness wished to make some correction of his tes¬ 
timony. 

Witness—No one spoke to me but the colored man. 
I heard Mr. Pendleton’s name mentioned. Tins gen¬ 
tleman (pointing to Mr. Lee Jones, a lawyer, who sits 
by the side of the prosecuting counsel) is the man I 
took to be Mr. Pendleton. (Mr. Jones gave a nod of 
assent). 

Cross-examined—It was the colored man who sent 
for me. I went in by the back door. The front door 
was locked. I tried to unlock the back door, and 
found it was unlocked. The lock had not been broken. 
This was about a week after Mr. Key’s death. The 
gentlemen I spoke of were up stairs, I think. I do not 
remember their coming down, nor did I go up stairs. I 
saw them in the yard, and saw them go up stairs. 
They did not superintend taking off the lock, nor did 
they give me any directions. 

To Mr. Brady—The lock I put on was quite a differ¬ 
ent kind of lock from that I took off. 

To Mr. Carlisle—I know John Gray, the colored 
man. He was there. Do not know whether it was he 
or one of the gentlemen who told me to take it off. I 
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paw the two gentlemen look around the lower part of 
the house, and then go up stairs. 

John M. Seeley was next examined by Mr. Brady—I 
reside in this district, and am a painter. I reside on L 
street, thirty yards below the corner of Fifteenth. The 
immediate connection between the back gates of my 
house and that of 888 Fifteenth street, is about forty- 
five feet apart. I witnessed the taking off the lock. 
Saw opening of the back door, and heard the order 
given to take the lock off the front d >or, because, as I 
thought, the key had been lost. Mr Chas. Lee Jones, 
and Mr. Pendleton were present. One of them direct¬ 
ed the locksmith to remove the lock off the front door. 
I know a gentleman named Poole, he went with me 
into the back yard. When the locksmith went to work 
to remove the lock, the two gentlemen went up stairs. 
1 heard nothing of the character of the new lock. 

Cross-examined by Mr. Ould—That was the first time 
I had been in that house after Mr. Key’s death, it 
was between the 5th and 8th of March, the locksmith got 
into the yard through the lot of a yellow woman; I was 
inside the yard when he came up ; the locksmith seem¬ 
ed to try the back door, and he said he found it unlock¬ 
ed ; I do not know of my own knowledge, only from 
rumor, that any other parties had been there after Mr. 
Key’s death; up to that time we walked into the room 
slowly towards the front door; do not know which of 
the gentlemen gave the direction about replacing the 
lock with a new one, and I presumed that 

Mr. Brady—Never mind that. 

Witness—These gentlemen stayed some twenty or 
twenty-five minutes about the house; did not hear any 
other remark made about the lock, nor any order given 
as to the change of it or what was to be done with it; 
the remark, 1 understand, was, that the lock had bet¬ 
ter be taken off, and a new one put on in place 
of it. 

Louis Poole was next examined by Mr. Brady. 

Witness—I lived, in February last, on L street, be¬ 
tween Fifteenth and Sixteenth streets, in the house of 
the last witness; I know the brick house 8S3 Fifteenth 
street, and was present when the lock was taken off; I 
think it was the Monday or Thursday week following 
the death of Mr. Key; Messrs. Pendleton, Jones, Seeley, 
the colored man and myself were present; Mr. Pend¬ 
leton ordered the old lock to be taken from the door 
and replaced by a new one. 

Cross-examined by Mr. Ould—Can you recollect 
the identical language made use of by Mr. Pendleton 
on that occasion ? 

Witness—I cannot exactly say, but he directed the 
old lock to be removed and a new one put on. 

(The curtness of this witness* style of response elicited 
laughter, which was suppressed by the officers.) 

Witness—After this order Messrs. Jones & Pendleton 
went up stairs and examined that portion of the house; 
I had never been in that house up to that time. 

Q.—Did you know that others had been? 

Witness—No, sir; I knew that Mr. Key went there, 
and I knew that Mrs.— 

District Attorney interrupting—I did not ask you 
about that. (Laughter.) My question had reference 
to the time subsequent to Mr, Key’s death. 

To Mr. Carlisle—Mr. Seeley and I did not go there 
with Messrs. Jones and Pendleton ; I know Mr. Jones 
by sight, and the reason I knew it was Mr. Pendle¬ 
ton— 

Mr. Carlisle (interrupting)—It is not necessary to 
state that. There is no doubt about its being Mr. Pen¬ 
dleton. 

Witness—We went there on our own account. The re¬ 
mark made by Mr. Pendleton was made in our pre¬ 
sence. 

Mr. Carlisle (sotto voce)—A curious way of suppress¬ 
ing evidence. 

Mr. Woodward, the coroner, was recalled and ex¬ 
amined by Mr. Brady. 

Q.—Had you in your possession, at any time, any 
papers, cards, memorandums, or anything of that kind, 
belonging to Mr. Key. 

Witness—No; last Monday in court, a gentleman 
asked me if I was aware that Dr. Miller had taken some 
papers out of Mr. Key’s pocket; that was the first I heard 
of it; the inquest was held about half past three; I 
thought I made a thorough examination of Mr. Key’s 
person, and I found nothing more than I have stated ; it 
was I who sent for Dr. Miller; I was not told about 
other things being found. 

Rev. C. H. A. Bulkley examined by Mr. Brady—I am a 


clergyman, and reside in Westminster, Connecticut; have 
known Mr. Sickles since 1888; we were associated to¬ 
gether in the New York University ; Mr. Sickles was in 
our class p .-suing his studies in the department of belles 
lettres.* ou. pursuits being since that time diverse, we 
have e jf 'iltiv ded an acquaintance, but we have re¬ 
cognized tAOii other as we met. 

Q.—I>o you know the liability of Mr. 8ickles to intense 
and sudden excitement? 

Witness—Yes, Sir. 

The District Attorney objected to proof of excitability, 
unless it went to the extent of insanity. 

Mr. Brady did not propose to prove excitability, but 
he had heard before that in such cases the temperament 
or liability to become insane was not susceptible of being 
proved. He proposed, in addressing the jury, to speak 
to them about insanity, in all its various forms. Some 
men are lunatics fora few days, some for years, and 
some are incurably insane. And he believed any man 
of intelligence can express an opinion on the different 
phases of insanity. The physiological and psychological 
constitution of a'man, as bearing on a tendency to insa¬ 
nity, is a fair matter of evidence. He wanted to prove 
thut Mr. Sickles, on an occasion greatly lacerating to 
his feelings, had become positively insane, and had to 
be placed under restraint. 

Mr. Carlisle, in that view, withdrew his objection. 

Mr. Brady to witness.—State what you know of the 
tendency of Mr. Sickles’ mind to become disordered on 
being subject to some great emotion. 

Witness.—The incident which I am about to state oc¬ 
curred, I think, in the year 1840, on the occasion of the 
death of Professor Da Ponte, in the city of New York ; 
he was a kind of patron and guardian of Mr. Sickies, or, 
rather, I might say, that Mr. Sickles was regarded by us 
students as his protegS —as one in whom Da Ponte took 
a special interest with regard to his education ; in the 
cemetery where Professor Da Ponte was buried, imme¬ 
diately after the body was lowered into the ground, Mr. 
Sickles broke out into a spasm of passionate grief and 
most frantic energy ; he raved, and tore up and down 
the graveyard shrieking, and I might even say yelling, 
so much so that it was impossible for us who were bis 
friends to moliify him in any measure by words; we 
were obliged to take hold of him, and by friendly force 
restrain him, and thus ultimately we took him out of the 
cemetery; the demonstration that he made might be 
called one of frantic grief. 

Q.—Did he do any violence to bis person or his gar¬ 
ments, or anything of that kind ? 

Witness.—I cannot say positively as to that, but the 
impression I have is that he did tear his clothes and his 
hair; I cannot swear positively as to that; the other 
facts are very indelibly impressed on my mind. 

Q.—Is the statement now made by you one that was 
sought by the prisoner’s counsel, or are you here in con¬ 
sequence of a voluntary communication from you? 

Witness.—It has not been solicited at all; it was sug¬ 
gested to my mind as being a piece of testimony which 
would be a benefit to Mr. Sickles. 

Mr. Carlisle.—It is not necessary to 6tate that; no¬ 
body imputes improper motives to you. 

Mr. Stanton.—It is only to show that Mr. Sickles was 
unconscious of anything strange having taken place on 
that occasion. 

Mr. Brady.—You can prove that Mr. Sickles did not 
directly or indirectiy apply to you to give his testimony. 

Mr. Catlisle.—Nobody says he did. 

Mr. Brady.—I want to exclude the possibility of that 
idea. 

Mr. Carlisle.—Nobody questions it. 

To Mr. Ould.—£ cannot tell precisely what was Mr. 
Sickles* age at the time of that occurrence ; it was in 
1S40 ; I suppose we would have called ourselves young 
men then. 

Mr. Brady.—Young America. (Laughter.) 

Witness—We were both about the same age. I am 
now forty years of age. I cannot say how long this 
frantic grief lasted—somewhere between five and ten 
minutes. Saw no trace of it the day following. I was 
not associated with him then, as I graduated in 1839, 
and went to the New York Theological Seminary. Do 
not recollect whether I saw Mr. Sickles the next. day. 

I did see him two or three days afterwards. Did not 
then notice auytking extraordinary or unusual in his 
appearance. I might say, possibly, that he appeared 
to be rather lighter-headed, and apparently too miich 
so under the circumstances. His light heartedness 
seemed unnatural in contrast with the grief he had ex- 
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hibited two days before. With respect to the first 
manifestation, it was the most remarkable one I ever 
saw. I have been in the ministry for several years, 
and have never seen anything like it. There was no¬ 
thing particular on the second occasion to produce 
inirthfulness. 

To Mr. Carlisle—The latter incident was somewhere 
near the University. All traces of grief, so far as I 
saw, had disappeared. It was such a very casual 
thing that I am not able to recall more—the time or the 
circumstances. It waB so ephemeral that I thought do 
more of it. 

To Mr. Brady—As to this exhibition of levity, I have 
stated that it struck me as unnatural in contrast with 
the remarkable exhibition he had made two days before 
—so that the inference on my mind was that he was 
subject to very sudden emotions. This friendly force I 
spoke of was employed for the purpose of lessening the 
demonstrations which he was making, which were ag¬ 
gravating the grief of the mourners, and which seemed 
so excessive in them. We were apprehensive of some 
further violence to himself, and that his mind would en¬ 
tirely give way. 

To Mr. Carlisle—Mr. Sickles was studying In the 
English and scientific classes, and did not graduate 
with me. 

Jesse B. Flaw examined by Mr. Brady—Knew Mr. 
Key. The last time I saw him wa9 the morning of the 
day he was Bhot, between ten and twelve o’clock, in 
Lafayette Square. Saw him come out of the west gate. 
He went towards Georgetown. I lost sight of him as lie 
passed. I did not notice h'm looking at anything. I 
was with Mr. Young at the time, but did not see Mr. 
Key use his handkerchief. Have known Mr. Key five 
or six years. 

Major Hopkins examined by Mr. Brady—I am coach¬ 
man for Col. Freeman ; have been for five or six years. 
His house is between Fifteenth and Sixteenth streets, on 
U. street; the last time I saw Mr. Key was Sunday 
morning; he was shot about half-past one. I was 
standing at Freeman’s gate. I saw Mr. Key in the 
middle of Lafayette square, walking back and forth two 
or three times to the Jackson statue; that was all I 
saw on Sunday; I did not see him do anything particu¬ 
lar at that time; I saw him on the Monday or Wednes¬ 
day before the shooting. He walked past me five or 
six times. I saw him wave his handkerchief five or six 
times. Mrs. Sickles came out and joined him on the 
corner of H. street and Madison place. I saw them go 
up Fifteenth street, and lost sight of them on the steps 
of John Gray’s house. 

Mr. Carlisle—As a matter of curiosity, is Major your 
Christian name or title? 

Witness—My name. 

Mr. Carlisle—That explains why the Major drives the 
Colonel’s carriage—you don’t belong to the army or 
militia. 

Cross-examined by Mr. Carlisle—It was either on 
Monday or Wednesday that I saw them, between one and 
two o’clock; Philip Lynch, the footman of Colonel Free¬ 
man, was with me at the time; we did not follow the 
parties, we were on the box of the coach when we first 
aaw him wave his handkerchief; we drove to Judge 
Wayne’s : saw them while we were going back, and also 
on First street, while going to Mrs. Cutts’. 

Mr. Carlisle—Do you know Mrs. Sickles well? What’s 
her size? 

Witness—She is not very large nor very small, but of 
middle height, light hair, a little stout. I cannot say 
how tall she is. 

Q.—How tall are you? 

Witness—About five feet seven inches. 

Q.—Is she as tall as you 

Witness—I guess not. 

Q.—Is she five feet two? 

Witness—I can’t say, I never measured her. (Ex- 
ce«?ive laughter, which the officers rebuked.) 

Mr. Curlisle—I am very glad you have mentioned the 
fact, and sworn to it. There can be no doubt of it, I 
suppose. 

Witness—I saw her with her veil up, and distinctly 
recognized her; it was a pleasant day, and the usual 
number of p *ople were in the street; she had on a black 
dress and dark cloak, bordered with red and white. 

Cross-examined by Mr. Ould, particularly as to his 
locality when he saw the parties, when it appeared that 
he was a square ojF at the time he took notice of her 
dress. 

Witness—To the best of my opinion that lady was 


Mrs. Sickles, because I had seen her coming out and go¬ 
ing down Madison place with Mr. Key ; the lady I saw 
in Fifteenth street wore the same clothes that Mrs. 
Sickles wore ; this was between two and three o’clock. 

Q.—Did you or did you not merely suspect that this 
was Mrs. S., or did you know it ? 

A.—To the best of my opinion it was Mrs. S. 

Mrs. Nancy Brown, a middle aged lady, was next 
placed on the stand. As the oath was administered to 
her, she said she did not hear it distinctly, and wanted 
to understand it. She drew near the Clerk, and took 
the oath. 

Examined by Mr. Brady—I live in Fifteenth street; 
my husband is the President’s Gardener; I knew Mr. 
Key ; I saw him on the "Wednesday before he was 
shot. 

Q.—Where did you see him ? 

Witness—I saw him going into a house on Fifteenth 
street, the next but one to where I live. 

Mr. Carlisle tried to stop the answer. He sup¬ 
posed there must be some point of time when his 
Honor would hear and determine the question about 
this house of John Gray’s. They were sliding along in 
the direction of giving evidence of adultery. He de¬ 
sired to know and to have it determined whether his 
Honor meant to admit as competent evidence facts 
tending to show previous adultery on the part of de¬ 
ceased with the prisoner’s wife? They were getting 
along, point by point, towards that subject, and if they 
did not make an objection now, he did not know when 
they should make it. If his Honor thought the evidence 
should be admitted, no objection could or would be 
offered on the part of the prosecution. But they would 
have evidence to offer on the same subject. He asked 
whether this was or was not a link in the chain of evi¬ 
dence bearing on adultery ? If so, it was the duty of 
the prosecution to present the question to the court. 

Mr. Brady would say a few words, politely he hoped, 
in response to the prosecution. The defence was repre¬ 
sented here, to the annoyance apparently of the Dis¬ 
trict Attorney, by several counsel. The prosecution was 
represented by two counsel. For his part he wished it 
represented by six counsel. He would insist that Mr. 
Key was killed in an act of adultery, within the mean¬ 
ing of the law, and that that was proved within the tes¬ 
timony of the prosecution. 

He offered this evidence—first, to prove an adulterous 
intercourse and connection carried on between Mr. Key 
and Mr. Siekles by a standing agreement between them, 
dating further back than the hiring of this house in Fif¬ 
teenth 8treet,and connected with the hiring and furnish¬ 
ing of that house; and they would claim that where an 
adulterer hires a house and takes to It the wife of an¬ 
other man, daily or weekly, or whenever he could get 
her to go there, that was a case of habitual adultery. 
In other words, they said that when a man and woman 
go habitually to a house far the purpose of adultery, 
they are living in adultery all the time; and it was not 
necessary for the husband to wait for the disgusting ex¬ 
hibition of his own dishonor, to slay the gorged and 
satiated and brutal adulterer; that was one aspect of 
this case. They had proved that Mr Key was frequent¬ 
ly seen before the house of Mr. Sickles, waving a white 
handkerchief, and no one could look on any part of this 
case without seeing this tainted banner floating in the 
atmosphere, which was corrupted by the presence of 
that brutal adultery. 

They had shown that with that banner in his hand, and 
with the key of that house of prostitution in his pocket, 
the deceased was hovering around the house of Mr. 
Sickles when the outraged husband met and slew him. 
He supposed that, having proved the matter of the sig¬ 
nal, they could show the purpose for which that house 
in Fifteenth street was kept; and lie held that, in point 
of law and in point of reason, the deceased was killed 
in the act. They would offer this evidence, too, on the 
point of insnnitj*, supporting it on the rulings in the case 
of Pav and Jarboe. 

They offered to prove, first, that just before Mr. 
Sickles left his house and home, on the 27th of Februa¬ 
ry, and shortly before he met Mr. Key, the latter had 
used his handkerchief in front of said house, as a sig¬ 
nal to Mrs. y. to leave the house and join him, to pro¬ 
ceed to said house in Fifteenth street, and there have 
adulterous intercourse with said Key, and that Mr. 
Sickles saw the said Key use the said handkerchief, and 
knew what was the meaning of such use, as is above 
stated ; that Key hired a house in Fifteenth street, in 
the city of Washington, for the exclusive purpose of 
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committing adultery therein with Mrs. Pickles; that 
the key of such house was found on the person of de¬ 
ceased after his death, and was one of those which 
have been produced on this trial; that Mr. Sickles 
knew of the aforesaid design, intent and preparation 
of this same key ; that at the time Mr. Sickles met Key, 
on the 27th of February, at the corner of Madison 
avenue, and just before lie was shot, Key was on his 
way to the home and house of Mrs. Sickles, with the 
unlawful and wicked design to cause and procure her 
to leave said house and proceed with him to the afore¬ 
said house on Fifteenth street, and then and there to 
have adulterous connection with him, the said Key 
then having the key of the front door lock of said 
house in his possession, to be used in procuring admit¬ 
tance ; that Mr. Key was in the habit of exhibiting and 
using his handkerchief before Mr. Sickles’ house and 
home as a signal, on perceiving which she was to leave 
said house and proceed to the house in Fifteenth street, 
and there have adulterous connection with Mr. Key, 
and that she had done so in pursuance of such signal; 
all which said facts had. shortly before the meeting be¬ 
tween Mr. Key and Mr. Sickles, on the 27th of Febru¬ 
ary, come to. the knowledge of said Sickles, and that 
said Sickles, immediately before the killing, had himself 
seen the said Key using his handkerchief before the 
residence of said Sickles, for the adulterous purpose 
aforesaid. 

The Judge—As I understand this proposition, it 
brings up the question of admission of proof of adult¬ 
erous intercourse. 

Mr. Brady.—For any purpose? 

The Judge.—Yes, for any purpose that opens the 
whole question. 

Mr. Carlisle.—I think so. 

Here the court took a recess for a few minutes, and 
then the argument proceeded. 

Mr. Carlisle argued against the admissibility of evi¬ 
dence of adultery. He regarded the question as one of 
exceeding importance to the administration of justice 
generally. The consequences of his Honor’s opinion 
must stretch far beyond the issues of this particular 
case. Ilis honor had offered to him an opportunity of 
establishing a new era in the administration of justice 
in cases of homicide, and he was invited, instead of rest¬ 
ing on the antiques via* of the law, to follow the inge¬ 
nuity of counsel into new and devious paths. The 
counsel on the other side would argue that they 
wore only asking his Honor to apply old principles to a 
new case, if they could succeed in showing that he 
(Carlisle) would not be disposed to cavil at or object to 
such determination by the Court. 

ne had already, in an argument somewhat akin to 
this, had occasion to express to the court the views of 
the law which the prosecution here entertained, and he 
was compelled to wait and hear the arguments and the 
doctrines which were to him unknown and unimagina¬ 
ble by which the learned counsel on the other side 
hoped to satisfy his Honor that the plain rule laid 
down in all text books, and adjudicated in all cases 
of which there are records, was not the rule of this 
case. 

It would offend his Honor to refer to the text writers, 
and prove that to reduce the grade of the offence from 
murder to manslaughter, because of an act of adultery 
by deceased with the prisoner’s wife; that the adultery 
must be an actual and not an Imaginary or figurative 
one; that it must be one in the eyes of the husband; 
that the killing under that provocation must be an im¬ 
mediate killing; and that the subsequent killing is one 
on the principle of revenge, and is murder. The case 
in Iredell, to which he referred yesterday, recapitulated 
the law, and laid it down as the existing law of the 
land. The learned Judge there said, that with that law 
all existing authorities concurred. The same law is 
laid down in the American treatises on the subject. 

Counsel would refer his Honor to Wharton on Homi¬ 
cide, page 179, where it is said that, however great the 
provocation may have been, if time had elapsed for 
passion to subside, the killing is murder; and that in 
the case of adultery, where there has been cooling time, 
the provocation will not avail in alleviation of guilt. 

He also referred to the case of the Queen against 
Fisher (8 Carrington and Paine.) There a father found 
that his son had been reduced to an unutterable con¬ 
dition of crime and disgrace by the party whose life 
be took. There, too, the act itself was a capital 
crime, punishable under the law of the land by death. 
For that father to have brought the man to justice 


would have been to have brought his own son to the 
gallows. To be sure, that father had not been described 
as in any paroxysms of grief; but counsel had yet to 
learn that grief would not corrode the heart as surely, 
when silently gnawing at it. 

Under tills provocation, the father, when he met the 
offender, slew him. Mr. Justice Parke, in summing up 
that case, said that there would be exceedingly wild 
work taking place in the world if every man were 
allowed to be the judge of his own wrongs ; that there 
must be an instant provocation to justify a verdict of 
manslaughter in all cases—the party must see the act 
done. He therefore held that, as the father in this case 
had not seen the act done, there was nothing to reduce 
the crime from murder to manslaughter. 

Counsel for defence.—There was only a conviction of 
manslaughter there. 

Mr. Carlisle.—That is true. The charge of the Judge 
is reported on the question of provocation, and on that 
question alone the facts of the case showed that there 
was a scuffle between the parties, and counsel could 
well comprehend how any jury, called to pass on the 
life of that father, would do as the jury had done in 
the case of Jarboe, stand on tiptoe to find a reasonable 
doubt of the prisoner’s guilt. 

Counsel would never forget that case of Jarboe, and 
if that case were relied on by the counsel on the other 
side for a precedent for throwing open the gates of so¬ 
ciety to every species of violence, when that violence 
was set in motion by the natural feelings of the heart, 
they were mistaken. 

For one, as a humble member of this community, as 
one who expected his bones to rest on this soil, and the 
bones of his children, and his children’s children to 
rest in the same hallowed soil, lie should deplore that 
he had been spared to live to see the day that such a 
doctrine should be proclaimed by the authority which 
resides in the jury box. But even if the Jarboe case 
established such an evil precedent, he had that con¬ 
fidence in the good and lawful men of tlus community, 
that he did not believe that any precedent would lead 
astray a jury of this county. 

In the case of Jarboe, it appeared in evidence that the 
prisoner and his young sister, who had fallen into the ^ 
arms of an infamous seducer, when they were walking 
in the street together met the deceased, and that the 
brother asked him civilly and quietly,What do you 
mean to do about my sister?” The answer was brutal 
in the extreme ; and it further appeared that ou the in¬ 
stant of death the deceased had drawn from his person 
a loaded weapon, which fell at his feet. Under these 
circumstances the counsel appealed, and rightly ap¬ 
pealed. to the jury to give the prisoner the benefit of 
the doubt in reference to the deceased having first 
drawn a pistol upon the prisoner. That was not this 
case. 

Counsel forbore at this time to contrast the two cases. 

The case of the People against John, reported in Ire¬ 
dell, was a direct case of adultrj’, where the husband 
found the deceased lying on a bed, and his wife in the 
room with him, and instantly killed him. And there 
the adultery wa9 not allowed to be proved 5n justifica¬ 
tion. Counsel had yet to hear any argument against 
the authority of that case, except that the party was a 
slave. 

Counsel also referred to the case of the Queen vs. 
Kelly, reported In Carrington and Paine. 

Counsel for defence—That is the case where a man 
shot his mistress on mere suspicion. 

Mr. Carlisle—It is. I do not intend to compare the 
facts with the facts of this case, hut read it merely for 
the law, as it is laid down in it. That was a modern 
case—a case long subsequent to the time when the 
benefit of clergy (the burning in the hand) was abol¬ 
ished. 

Whatever there be disgusting or repugnant in the 
proposition that the husband must catch the adulterer 
in the act to entitle him to set it up in mitigation of the 
offence, it is the proposition of the law, and not of this 
prosecution. Painful and disgusting as the law might 
be unhappily for those who offend it, it must be submit¬ 
ted to. 

Counsel for the. defence say they propose to show 
habitual adultery; that the prisoner saw the adultery 
With his mind's eye ; that the proof had thickened upon 
him, until he was forced to believe it. Granted all this 
for the purpose of this argument; granted that he had 
sat in judgment, and heard the parties, both of them, 
and had pronounced a true judgment that they were 
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guilty, did that make the case laid down in the text 
books of an adulterer found by the husband in the very 
net? Why, no sir. And yet the doctrine here was not 
that that knowledge of adultery reduced the crime from 
the grade of murder to that of manslaughter, for that is 
acouted, but that it justified the murder. 

According to this doctrine, the husband was in a con¬ 
dition for the year during which this adulterous inter¬ 
course had continued to kill not only the adulteress 
but her paramour. This doctrine was entirely new 
to him, but of course it did not follow from that circum¬ 
stance that it might not be sound. 

Counsel had not the advantage of having the points of 
evidence before him, but he understood that it was pro¬ 
posed to prove habitual adultery between deceased and 
the prisoner’s wife. If a woman leaves her husband’s 
house and goes to live with her paramour in open adul¬ 
tery, might the injured husband at any time be thought 
proper to go and slay that adulterer? He would put 
that case in the strongest light; if he had the ability of 
the counsel on the other side he would paint it in the 
most disgusting terms ; but he was “ no orator as Brutus 
is it would be new law to him that the husband might, 
under such circumstances, slay his wife or her para¬ 
mour ; his Honor had never read such a law, and cer¬ 
tainly had never enunciated it. 

What next was offered ? The waving of the flag, the 
possession of the key of a house hired for the purpose of 
prostitution; that the deceased at the moment of the 
homicide was on his way to the prisoner’s house, with 
the unlawful design of seducing the prisoner’s wife out 
of her house. 

What next was offered to be proved ? That the pri¬ 
soner knew the deceased was on his way to the house 
with the design of inducing his wife to commit an act of 
adultery with him. Did that knowledge justify murder? 
Why, not at all. Such a knowledge made his wife a 
thing to be loathed by him. These are the facts offered 
in ev dence. He might place them under three heads : 
First, facts tending to show habitual and continued acts 
of adultery; second, a specific act of adultery; and 
third, evidence tending to show that the adulterer was 
about to perpetrate an unspeakable wrong upon the pri¬ 
soner. 

Counsel supposed that no further act of shame could 
have been then perpetrated upon the prisoner’s wife. She 
had become dead to the prisoner at the bar—worse than 
dead, infinitely worse. He, the counsel proceeded, has 
not the consolation which her death might have given 
him. I am not here, and I hope I never shall be in any 
place, to endeavor to take from him any particle of sym¬ 
pathy which any human heart may extend toward him. 
Far from it. 

In my connection with this ease I have not swerved 
thus far. and I trust my life will not be spared to the 
end if I do swerve from the spirit of justice, of truth 
and of Christianity, in respect of every movement con¬ 
nected with it. But this is the case of a husband who 
takes pains first to show that his wife was a confirmed 
adulteress, who would have you believe that when she 
lay her head upon his trusting bosom night after night, 
she had come from the embraces of an adulterer ; that 
bis wife was one who had stood with their child, the in¬ 
nocent pledge of their mutual love, resting her hands 
on its head, and who then and there made or received 
or answered signals from an adulterer ; a woman who 
had polluted his bed, who had made his child mother¬ 
less, who had filled his cup of shame and bitterness to 
overflowing. This is his accouut of it. There seems to 
be no difference at all in respect of the colors in which 
the unhappy wife is to be painted. I concede to the 
prisoner, in the argument I am now making, ail that he 
claims for himself, as one capable of comprehending 
and fully realizing all the sacred relations of the marri¬ 
age tie ; and I say magnifying him in that respect for 
the sake of this argument, desiring to say all that can 
he said for him, to erect him into a pure, upright, vir¬ 
tuous, just man ; a man of the purest and the strongest 
feelings, and nicest sense of honor; a man capable of 
being driven to insanity by the discovery of the infidelity 
of his wife ; granting all this to him, how does it bear 
on the proposition of this evidence? Why, they tell us 
he has tracked this thing from the beginning to the end. 

Mr. Brady.—I beg your pardon ; nobody has stated 
that in my hearing. The proposition is that just before 
Mr. Sickles left his house that Sunday, he had discov¬ 
ered these facta, and had also witnessed the waving of 
this flag. 

Mr. Carlisle.—I am aware that this offer of evidence 


embraces no such fact; it would be strange if It did. 
But I am addressing his Honor on a matter of law ; and 
I am addressing a Judge who lias seen and read and 
determined upon the admissibility of a certain paper 
which on Saturday night was drawn up in the priso¬ 
ner’s presence, and signed by witnesses. I admit for 
the purpose of the argument, that the prisoner had 
the undoubted proofs of his wife’s habitual adultery 
with the deceased. He sees the flag of the adulterer 
waving, and he slays him on the instant of meditation 
of the violation of the husband’s rights. 

Why, what rights had the prisoner in this woman at 
that time? If he be as they describe him. and as he ii 
presumed to be, he must have loathed and deserted her 
What outrage then could be committed on him that 
could add to his suffering? Do the counsel mean that 
still by condonation the prisoner might have been wil¬ 
ling to take back to his arms the wife who had been a 
confirmed adulteress for many months, and that he 
would have done so but that he saw the flag of the 
adulterer waving in front of his house? I fancy not. 

Looking at it then not as lawyers, but as men, with 
the common heart of mankind, he would ask what was 
there in that meditated act at that time to justify the 
prisoner in taking the life of the deceased? Nothing, 
he submitted. What was there in the eye of a lawyer ? 
One may take life to prevent the commission of a felony; 
but was that meditated act a felony? The counsel on 
the other side had urged that it was not only not a 
high crime by the law, but that it was no crime at all; 
that because the laws of society did not furnish satisfac¬ 
tory punishment for such a crime, they are remitted to 
the higher law. That was the theory of the gentleman 
who developed that portion of the defence. 

He said that Daniel E. Sickles had made a compact 
with society, one of the conditions of which was that 
society should furnish punishment for the adulterer; 
otherwise it was no bargain. Well, it seems, according 
to this doctrine, that Mr. Sickles did condescend to 
enter society under that compact, and that society 
failed to fu fil this pledge. His destiny brought him to 
this unhappy District, where society had failed to pro¬ 
vide for such a case, and therefore, under these circum¬ 
stances, another law goes into operation. 

But, continued the counsel, we are now instructed 
that the law furnished no sufficient punishment for 
adultery, and that woman, who is the mother of us all, 
woman the wife, woman the sister, woman the daughter, 
woman, embodying all that is purest and noblest and 
most elevating in creation, must be protection from her¬ 
self. And as the law does not protect her. it follows 
that she must be chained, or barred in a dungeon, or 
else her husband must have full power to avenge his 
wounded honor. 

The jury are told that they must take heed them¬ 
selves. They are appealed to to remember that such 
is the nature of woman, whose “name is frailty,” that 
the husband must stand at the door, revolver or bowie 
knife in hand ; that it must be understood that that 
higher law controls which authorizes him to deal sum¬ 
marily with the adulterer, and to put him to death ; 
or else, as is perfectly clear from the well known nature 
and character of woman, an adulterer has only to wave 
his flag—to beckon to her—only to show her how she 
may desert virtue, bring ruin and desolation to het 
household, and make her children motherless—and she 
wili do it. She will do it. Not this woman, But all 
women, sir. 

I will not trust myself, at this moment, to remark 
upon that doctrine as I think it should be remarked 
upon. I have referred to it incidentally and without 
premeditation, in connection with this idea that there 
is here no law to punish adultery. That according to 
the law under which your Honor sits, and which you 
are sworn to administer, adultery is no crime. But 
then what follows? Why, it follows that the taking of 
this life was not the taking of a life to prevent the com¬ 
mission of any crime known to the law. That is the 
result of the argument, and I am now on the question 
of how it is to be determined by a Judge and a lawyer 
—the only doctrine that I know applicable to the sub¬ 
ject being that to prevent the commission of a felony 
about to be immediately committed. A man may justi¬ 
fiably take life, but he may not do so in regard to any 
minor degree of crime, and. a fortiori, not where the 
thing attempted to be prevented is no crime known to 
the law. But there the gentleman (counsel for the de¬ 
fence) is mistaken. Adultery is a crime known to the 
law of this District. 
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Whether it is oris not punished as the gentleman or 
myself might think it ought to be punished, is not mate¬ 
rial. I myself have known cases of adultery tried in 
this Court—two or three of them. It one your Honor 
was called upon to determine what was meant by the 
term adultery, and which r of the parties in a given 
case were entitled to that legal designation. But that 
is immaterial. It js a misdemeanor under the law of 
this District; certainly it is not a crime to prevent 
which the law arms any one, or, exclusively of all oth¬ 
ers, the person who has been injured, with the right to 
take the life of the person meditating the crime. 

On this ground, in regard to which he felt the most 
solicitude, because he thought it concerned the admin¬ 
istration of justice eminently, and the peace of the 
District em 5 nently, counsel had nothing more to say as 
to the offer of this evidence on the ground of tendency 
to prove insanity. 

He would repeat what he had said before, that it was 
only competent to inquire into the question of insanity 
itself, not into the cau°e of that insanity. 

Mr. Brady—Was the case of adultery to which you 
refer as being tried here an indictment under the 
statute? 

Mr. Carlisle—Yes, UDder the statute of Maryland. 

Mr. Magruder inquired whether, under the statute of 
Maryland, the punishment for that crime was not a fine 
of a hundred pounds of tobacco ? 

Mr. Carlisle could not say exactly what was the pun¬ 
ishment. 

Counsel for defence—Then the only satisfaction an 
injured husband could have would be a chew of tobac¬ 
co. (Laughter). 

Mr. Phillips said the gentleman who addressed the 
Court took occasion to express his sympathy for the 
prisoner, and declared in very emphatic terms, if he 
thought he would lose that sympathy he hoped his life 
would not be preserved to end this trial. 

Mr. Carlisle replied he was unfortunate if he had 
not succeeded in making himself understood. What 
he said was, that he did not mean to say one word to 
deprive the prisoner of the sympathy which might be 
extended to him ; that so far as he was concerned, he 
would conduct this case in the spirit of truth, justice, 
Christianity, and that if he willfully and knowingly de¬ 
parted from this course, he trusted his life would not be 
spared to end the trial. 

Mr. Phillips had so understood him. 

Mr. Brady—Certainly, we don’t want Mr. Carlisle to 
die. 

Mr. Carlisle—We are growing so fond of each other, 
sir, that I am afraid it will prevent us from doing our 
duty. 

Mr. Phillips (resuming) said—Let us contrast with the 
declarations the gentleman has made the object of the 
speech he has addressed to us, which, in spirit and 
style, though this is a matter of taste, is rather becom¬ 
ing the hustings than to the judge on a question of law. 
Let us controvert them with the temper and manner of 
that speech. While he has on one hand given an ex¬ 
pression to the sympathy which ought to exist every¬ 
where, on the other he has argued to exclude from 
the consideration of the jury the ground of the pro¬ 
vocation which induced the passion which led to the 
commission of the act. This was the whole scope, ob¬ 
ject and effect of the speech; it was that the jury 
should not have the proof of character, the provocation 
which led to the commission of the act. 

Mr. Carlisle—You are quite right. 

Mr. Phillips—The gentleman also declared, if he 
thought this case, as made out according to the evi¬ 
dence given, could produce from the jury another ver¬ 
dict than that of murder; he trusted the bones of him¬ 
self and ids children’s bones, which he expected would 
be gathered round him, might not rest in such a land; 
there was pollution in the atmosphere of such a coun¬ 
try. I give my friend fair warning. There is not in 
this broad land, where liberty and virtue walk hand in 
hand, there b not a spot where a jury would be found 
to render such a verdict in such a case. 

Mr. Carlisle—You do not state my proposition accur¬ 
ately. I said nothing about the facts of this case. I 
was speaking with reference to a suggestion of the 
counsel, and I said, when the day came that a jury un¬ 
dertook to set their faces against their sworn duty, and 
against the law and evidence, I would wipe off the dust 
of my feet of this community. 

Mr. Phillips—The gentleman's explanation does not 
change my construction. He maintains that such a 


case as is made by the evidence is murder, and nothing 
else. I cannot mistake his argument. 

Mr. Carlisle—If the Judge lays down the law as mur¬ 
der the jury will conform to it. 

Mr. P’.Illips further controverted his points, and Mr. 
Carlisle explained. 

Mr. Phillips said—While I confess in this matter I 
feel as a husband and father—a feeling no doubt shared 
by every man who hears me—I enter this court house 
endeavoring to suppress those feelings, and bring my¬ 
self to the act of thinking and speaking as a lawyer. 
In this spirit, discarding, I trust for all time, any feel¬ 
ings which may have been excited by the remarks of 
my friend, for I take pleasure in calling him my 
friend— 

Mr. Carlisle (interrupting)—I reciprocate it. 

Mr. Phillips—I proceed now to discuss the merits of 
the case. The evidence we propose to offer is on four 
points : First, justification ; second, provocation ; 
third, insanity ; fourth, the explaining words uttered 
by defendant at the time of the homoclde, and proved 
by the prosecution. 

To one of these points I will refer—namely, as to 
how far the evidence is proper to show the prosecution 
on which the passion in this case is to be justified or 
excused. It was admitted on the opening that if the 
evidence be competent for any purpose, there is an end 
of the question ; that the weight of is not for consider¬ 
ation. 

Is it competent to prove the fact of the adultery ? 
The indictment sets out by stating what the Injury is, 
and represents the accused as having been moved by 
the devil, as a preliminary or introductory remark— 
nothing more; that he was instigated by evil passion 
or spirit. The old form of indictment has been follow¬ 
ed, which would be more honored in the breach than 
than the observance. The same evil spirit was a figu¬ 
rative description of the devil. 

But further on in the indictment the language is set 
out more legally, and the technical words, “ murder ” 
and “ felonious ” are used. All these words and de¬ 
scription embrace the malice and premeditation on 
whieh alone the law will rest any accusation of murder 
which this indictment charges. 

The distinction between murder and manslaughter i» 
so familiar to the minds of lawyers and your Honor, 
that it is needless to enter into technical language to 
declare it. "We know that in murder there is premedi¬ 
tation and deliberation, out of which the law raises the 
malice of one thought, and that in manslaughter there 
is absence of deliberation, premeditation and malice 
aforethought: and this is sufficient to indicate the true 
line between these two offences. With reference to 
malice and its peculiar character, we find the most sa¬ 
tisfactory definition to be this :—Its presence Is disco¬ 
vered when it has been attended by such circumstances 
as are the ordinary symptoms of a wicked, depraved 
and maliguaut spirit, and which indicates a heart re¬ 
gardless of social duty and deliberately bent on mis¬ 
chief. 

To sustain the indictment, you have to show the 
presence of that malice which is vigorously and accur¬ 
ately described in the law books with reference to the 
question of malice. So necessary is it to constitute 
murder, and sustain an indictment for murder, that in 
a case where express malice is proved, by old grudges, 
threats, and killing subsequently, yet, if a fresh provo¬ 
cation, calculated to excite the passious, has inter¬ 
vened between the old grudge and the commission of 
the act, the law' refers the killing to the new provoca¬ 
tion, and not to the old grudge or threat. 

It is said by my learned friend that malice may be 
presumed out of the act of killing. Granted. But 
this is only a presumption, aud, like other j(resump¬ 
tions, may be rebutted by evidence showing the fast 
friendship of the parties, which would exclude malice. 
It may he shown that the killing rose from passion ex¬ 
cited by just provocation. 

There are two modes by which the prisoner may 
relieve himself from the presumption which the law 
casts on the act of killing, and thus change the charac¬ 
ter of the offence for which he is indicted. As to the 
first mode—of rebutting malice—we would be enabled 
to enter into proof, and show the kind relations be¬ 
tween these parties at a date long anterior to the time 
of killing. Now we propose to use the second mode of 
rebutting the presumption of malice, which w r ould arise 
out of the killing, to wit:—We propose to prove the 
passion, and the provocation which led to that passion. 
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As to the first, the rule, which has been well laid 
down, and on which this court has acted, is, that ex¬ 
pressions of good-will and acts of kindness on the part 
of the prisoner towards the deceased are always con¬ 
sidered important, as showing what was his general 
disposition towards the deceased, from which the jury 
will be le'l to conclude the intention was not what the 
charge imputes. 

When we come to the second mode of rebutting the 
presumption of killing with malice, by showing passion 
as connected with the prosecution, we are met by the 
objections of the gentlemen engaged for the prosecution, 
who say, however true that may be, there is a wall built 
up by the law which forbids its access to the jury. Mr. 
Phillips here referred to the Commonwealth against 
Bell, in Addison, page 162, adding—here the judge lays 
down the doctrine, which is consistent entirely with 
everything we have said, namely—that the passion 
rising from sufficient provocation is evidence of the 
absence of malice. 

We think we have proved the passion. That is 
not for us, but for the jury to determine. Then, in or¬ 
der to rebut the presumption of malice, by which we 
would change the character of the offence, we have 
only one thing to do, to wit: to show that passion rose 
from sufficient provocation; and while we are in pur¬ 
suit for the doctrine of the law, and while attempting 
to rebut the presumption of malice, the gentleman takes 
his stand with a firmness which, in his opinion, will not 
and cannot be shaken, and speaks about certain things 
which would lead to most disastrous consequences to 
the community. If a father kills one who has beaten 
his son, and he is indicted for murder, to what authori¬ 
ty would the gentleman refer to exclude from the jury 
the evidence of the provocation ? 

It is admitted that if a father kills one who has 
assaulted or killed his son, you may show the provoca¬ 
tion as connected with the passion, for the purpose of 
reducing or mitigating the offence ; but here the propo¬ 
sition is insisted upon that the slayer of a man who has 
committed adultery with his wife, cannot show that the 
passion which led him to the killing was produced by 
that provocation. 

The very last decision which my friend read described 
adultery to be the greatest provocation which can he 
inflicted on any human being. The language of the 
fudge was,“ it is more than human nature can bear.” 
If adultery be the greatest provocation that can befall 
a man, other provocations are necessarily of a less de¬ 
gree— I presume there is no misapprehension of that. 
The killing of a man who has beaten his son is not, 
therefore, the greatest provocation, for he says adul¬ 
tery is. lie may show provocation, but as to the latter, 
the greatest provocation, we are to be excluded. 

But coming nearer to the point, we have the proposi¬ 
tion that if the husband find or see the wife in the act 
of adultery, then the provocation, and the passion in¬ 
duced by the provocation, would mitigate or lessen the 
offence charged as murder. But if he did not see it, 
theu the adultery, however heinous, and under what¬ 
ever state of aggravation the mind can conceive, forms 
uot the slightest provocation in the eye of the law for the 
act; and the gentleman in giving las construction of 
the word “finding,” which is the word in most of the 
books, interprets it to mean “ see with his eyes the act 
of adultery.” 

Now, why say the eye? We have the eye, the ear, and 
the touch; all of them are mere messengers of the mind, 
in which knowledge is obtained. The knowledge thus 
derived is to be the proper subject of human action. In 
many cases there might be knowledge derived through 
the ear as by the eye. What if a man see another en¬ 
tering his bedchamber, and applies his ear to the key¬ 
hole and hears such evidence as would give him indica¬ 
tions of but one act, and which it is not necessary for 
me to describe or to paint, what if the man should slay 
the adulterer ? 

Would the gentleman tell us in a labored argument 
that there was no provocation because the man did not 
see the thing, and that it was only through the ear of the 
mind he obtained the information of the adultery. Take 
the question of touch, where neither the eye nor the ear 
Us invoked as the messenger of the mind. In the course 
of my experience I have been engaged in three cases of 
homicide under such circumstances. In one of them 
the facts serve to illustrate the point on which 1 am 
speaking. 

A stevedore, whose business was the shipping in Mo¬ 
bile Bay, after an abscence of some weeks, returned to 


his home. He arrived at about twelve o’clock at night; 
he went into his house, a single story with a piazza 
around it and two doors, one leading to the bedroom, 
the other to the parlor. On entering the chamber, where 
thick darkness prevailed, he saw nothing, heard nothing. 
He advanced to the bed, put his hand in it, and felt a 
man. He drew his knife—the knife of a stevedore— 
long and broad bladed, and stabbed him repeated blows, 
till he fell from the bed to the floor, dead ; the slayer 
called for a neighbor to bring a light; he put It the face 
of the deceased, when he found that, as in this case, the 
man who had most grievously wronged him, he had held 
to his bosom as a friend.* I merely use this case as an 
illustration. It was the touch that communicated the 
knowledge of the fact to the man’s mind. Where then 
is the reason for the argument that no provocation of 
this kind is worth anything in a court of justice except 
it be presented to the eye. 

Mr. Phillips was proceeding to other parts of his argu¬ 
ment, when the Court reminded him that the usual hour 
of adjournment had arrived. 


TWELFTH DAY.— Saturday, April 16. 

The Court opened at the usual hour, and with the 
usual crowd in attendance. 

The argument on the question of the admissibility of 
evidence of adultery was pretermitted for the present) 
in order to allow Peter Cagger, of Albany, to be exam¬ 
ined, he being desirous of returning home this afternoon. 

EXAMINATION OF PETER CAGGER. 

Peter Cagger examined by Mr. Brady.—I am a mem¬ 
ber of the bar, residing in the city of Albany; have 
known Mr. Sickles for twelve years and upwards ; saw 
Mr. Key but once, in June, 1S5S; I was introduced to 
him by letter from Mr. Sickles, and engaged him in a 
case as counsel. 

To the Court.—I retained Mr. Key’s services on the 
ground of that letter of introduction. 

Not cross-examined. 

Mr. Ould would like to refer the counsel for the de¬ 
fence to ope or two additional authorities, third vol¬ 
umes, Jones law reports. The State against Reuben 
Samuel. The State vs. John P. Creighton ; C. Iredell, 
page 164. The State vs. John G. Ferguson. Hill South 
Carolina reports, page 619. 

Mr. Phillips resumed his argument. He had discussed 
yesterday the following propositions :—1. That if the 
evidence offered is admissible for any purpose it must 
be received. 2. That the issue presented by the indict¬ 
ment is not whether there has been a killing, but 
whether there has been a murder, tf. That, to consti¬ 
tute murder, there must be established a killing with 
deliberate intent or malice prepense. 

4. That the malice of the law implied a wicked, de¬ 
praved, and malignant spirit, a heart regardless of 
social duty, and fatally bent on mischief. 

5. That even in cases of express malice, arising out of 
a past grudge, if there has intervened a new provoca¬ 
tion, it was not to be presumed the killing was on the 
old grudge. 

0. That in cases where the law presumes malice from 
the act of killing, this presumption may be rebutted by 
expressions of good will and acts of kindness on the 
part of the prisoner towards the deceased, always con¬ 
sidered important evidence, as showing what was his 
general disposition towards the deceased, from which 
the jury maybe led to conclude that his intention could 
not have been what the charge imputes. (Quoting 2d 
Russell, page 693.) That this presumption may also be 
rebutted by showing that the killing was in passion, for 
passions arising from sufficient provocation is evidence 
of the absence of malice. Quoting from the Common¬ 
wealth against Bell, page 162. 

7. That as the law declares adultery to be the great¬ 
est of all provocations, there could be no such legal ab¬ 
surdity as permitting evidence of the lesser provocation 
and excluding evidence of the greater. 

8 . This brought one to the consideration of the ad¬ 
mission of the prosecution, that if the accused had spen 
with his own eyes the very act of adultery, theu the 
provocation given could be given in evidence—but not 
otherwise. 

This I demonstrate to be wholly unreasonable and 
fallacious by showing that the eye, the ear, and the 
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touch were but media through which facts wore trans¬ 
mitted to the brain, and that this governed the will and 
decided the action. I was illustrating the position that 
the knowledge of the adultery, at the time of its com¬ 
mission, could be as definitely conveyed to the mind by 
the ear or the touch as by the eye, and cited examples 
to this end, when the adjournment of the Court took 
place. He had yesterday presented a case in illustra¬ 
tion of the falsity and absurdity of the doctrine that a 
man must see the act of adultery to set it up in justifi¬ 
cation. 

He might also illustrate the same idea by the case of 
the blind man. He had seen a picture of Hogarth’s re¬ 
presenting a scene at an English hustings, where an old 
man, with the snows of many winters on his head, and 
without his right arm, which he had lost in the service 
of his country, came up to vote. The old man was 
challenged, and the Judge declared that, inasmuch as 
the form of the oath required the persons taking it to 
place his right hand on the book, and that as this man 
had no right hand, be was not a competent voter. 

That doctrine was about as absurd as the doctrine 
laid down by the prosecution that the husband must find 
the adulterer in the very act. Suppose a husband found 
the adulterer in his wife’s bed, in a state of quiescence, 
or found him disrobing or clothing himself in the bed¬ 
room of his wife, would it be held that that fact would 
not be a legal justification? 

The District Attorney did not know that there was 
any well fixed line in this matter. 

Mr. Phillips replied that there was no reason for this 
rule, as in the nature of things it would be impossible 
to make the proof, and where the reason of the law 
does not apply the law itself is at an end. Did not the 
adulterer invariably endeavor to shield himself from 
detection ? 

Besides, if the husband did find the parties in the act, 
how was it to be proved? The tongue of the adulterer 
is palsied, the tongue of the wife is silenced by the law, 
and the prisoner cannot give evidence in his own cause. 
It was not therefore the mere witnessing of the fact but 
the knowledge of it, however derived, which stirs the 
human passions and lashes them into fury ; and if the 
adulterer is killed in the transport of passion thus 
aroused, the law, which is a rule for the government of 
man, has regard for the frailties which hang around 
the human heart. The most liberal interpretation of 
the law does not require that the killing should be con¬ 
current with the act of adultery. 

Counsel referred to 1st Russell, page 4 to 10, to show 
that though the killing may be subsequent, yet it will 
not be murder if not done deliberately and upon re¬ 
venge ; counsel also discussed the case of Manning, on 
which he said this prosecution entirely rested, and even 
there the judges unanimously declared “ that the kill¬ 
ing was but manslaughter, and the prisoner having 
clergy at the bar the sentence was that he be burned in 
the hand, and the Court directed the executioner to 
burn the hand very slightly as adultery was the great¬ 
est provocation that a man could receive, and was too 
much for him to bear.” 

With a view of testing this matter still further, sup¬ 
pose they were to convert this judicial resolution of the 
Judges in Manning’s case into a statute against adul¬ 
tery, that any person found in the act should suffer such 
and such punishment, and if a person were indicted 
under that statute what amount of evidence, he would 
ask, would be sufficient to convince the jury that the 
offence had been committed ? Would it be for a moment 
contended that the witnesses must testify to seeing the 
very act itself? 

The statute of Massachusetts declared that any party 
who had been guilty of the crime of adultery should suf¬ 
fer so and so, and there what evidence was necessary to 
convict a man under it. He would read some other 
decisions there. 

Counsel referred to the case of the Commonwealth vs. 
Morris, 1st vol. Cushing, p. 894, and also to vol, 14 Pick¬ 
ering, p. 513, in the case of the Commonwealth vs. Mer- 
rion. The rule was the same in other States, and in the 
English courts. He referred to the case of the State vs. 
Wallace, N. H. Reports, and to a case in Alabama. He 
also referred to the opinion of Lord Stowell, vol. 2 
Greenleaf’s Evidence, where it is declared that it is not 
necessary to prove the fact of adultery, but to prove 
such facts as led to the inevitable inferencee that the of¬ 
fence had been committed. 

The circumstances must be such as to lead the guard¬ 
ed opinion of a discreet man to such a conclusion. 


Counsel would ask whether the knowledge on the part 
of the husband of the adultery is required to be greater 
and more complete, in order to justify the provocation, 
than would be required by a jury of twelve deliberate 
and impartial men to convince them if they were trying 
the very issue of adultery. To ask that would be to 
reverse all our notions in reference to the principles of 
law, and in reference to the principles of humanity. 

In the case of John, reported in Iredell, John was a 
slave, and there being no marital rights recognized as 
between slaves, there could be no adultery. But the 
counsel on the other side had said there was no distinc¬ 
tion in law between slaves and freemen. 

Mr. Carlisle—Oh, no, I did not say that. There are 
local laws, of course, affecting slaves. 

Mr. Phillips supposed that the gentleman had refer¬ 
ence then to moral principles. He would take that to 
be the case, and he would ask, would there be no dis¬ 
tinction or difference of feeling between the case of a 
white man, whose marital rights are recognized by law 
and by society, and those of a black man, who has no 
marital rights? The very statement of the proposition 
was enough to show its fallacy. The counsel would ask, 
what would be the condition of defence, if, after ex¬ 
cluding the evidence of the provocation, the District 
Attorney would call upon the jury to declare that the 
passion of the prisoner, which had been proved, was 
fictitious and feigned, not real. 

Mr. Carlisle thought he had noticed the point by say¬ 
ing that the passion was immaterial unless produced 
by provocation, and that a previous adultery was no 
legal provocation. 

Mr. Phillips held that if they had a right to show the 
passion, they had a right to show the provocation for 
that passion, so as to exclude the possibility of argu¬ 
ment that that passion was fictitious, not real. Coun¬ 
sel referred to vol. 1, Phillips on Evidence, p. 172, and 
vol. 1, Greenleaf, p. 114, sec. 105. What did they offer 
to prove in this case ? A systematized adultery, carried 
on in the absence of the accused, in his house and in 
the house of the deceased, that these facts were made 
known to the prisoner, and that, a few moments before 
the homicide the flag of the adulterer was floating in 
the very eyes of the prisoner. 

Under these facts, whatever calmness time might 
have imparted to the heart of the accused after his 
first knowledge of the transaction, they insisted that 
before the killing there was a new provocation in the 
eyes of all reasonable men to justify the commission of 
the act. Counsel was grieved to see that counsel for 
the prosecution had laid down the proposition that 
when the prisoner had knowledge of the faithlessness 
of his wife, there was no cause for passion. 

Mr. Cirflisle only made that point in answer to the 
plea of the homicide having been committed on the 
part of the prisoner to prevent the crime of adpltery. 

Mr. Phillips.—The argument was, that because the 
wife had been loathsome to the prisoner, the signal of 
the deceased formed no ground for passion which would 
lead to justification. 

Mr. Carlisle disclaimed any such idea, and hoped the 
Court did not so understand him. 

The Judge said he had understood it as Mr. Carlisle 
did. 

Mr. Phillips.—nis nonor occupied a position in this 
case which seldom falls to the lot of any judge. He was 
not called upon to make a law in this case, but to apply 
the analogies of the law to the new facts presented in 
this extraordinarj cas». This sometimes occurred in 
criminal casea, and it signally occurred in the present; 
for the point now discussed was, as far as he knew, 
never discussed or adjudicated by any tribunal In this 
country or in England. Here they offered to prove the 
truth. 

What were the rules of evidence made for, but tho 
elucidation of the truth? And should these rules be 
converted into an instrument for the suppression of 
the truth ? Before such a principle was established it 
would be necessary, in the words of Curran, “ That 
language ehould die away in the hearts of the people, 
and that humanity should have no ear, and liberty no 
tongue.” That is the period and degradation, when 
alone such a doctrine can be successfully maintained 
in a court of justice. 

If on this point there should be any doubt iu the 
mind of your Honor as to whether the testimony should 
be admitted or not, that doubt ought to be resolved in 
favor of the application in this case. The oldest trial 
on record having any analogy to this was that of Ores- 
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les, for slaying the adulterer of his mother, which was 
tried before the court of the Areopagites. The Goddess 
of Wisdom is represented as having presided there, 
and having cast her controlling ballot in favor of the 
accused ; and from that day we have had the beautiful 
type thus derived wherever civilization has spread, 
that justice tempered with mercy constitutes the rule 
which determines the action of the courts of justice. 
With these remarks he submitted the case. 

Counsel for Mr. Sickles said the presentation of the 
case is thus The counsel for the defence ask that cer¬ 
tain evidence be received ; the counsel of the prosecu¬ 
tion ask that it be excluded, because if received the 
court is bound, as a matter of law, to decide that it 
goes for nothing; the question for the court is virtually 
this—whether the testimony shall be first received and 
the effect judged of afterwards. 

He then stated the propositions which were offered 
yesterday by the defence. We, he said, offer these pure 
propositions on four grounds First, as making out a 
justification in the act of Mr. Sickles ; second as estab¬ 
lishing the provocation which led to the perpetration of 
the act; third, as illuminating the state of Mr. Sickles’ 
mind with regard to insanity, or a mind of unsound¬ 
ness at the time of the commission of the act; fourth, 
as proving the truth of Mr. Sickles’ declaration at the 
time of the affray, that the mind that induced him to 
the commission of the act was the sense of the adulter¬ 
ous intercourse between Mr. Key and Mrs. Sickles. In 
other words, the facts show that he was the instrument 
in the hands of his Maker, to carry out the judgment 
against adultery, which is denounced by the Court of 
Heaven. It was necessary for him to repeat this, as 
the senior counsel for the prosecution (Carlisle), had 
claimed he had misunderstood him. The counsel had 
entirely misconceived the scope and effect of his ad¬ 
dress. 

Mr. Carlisle.—Quite unintentionally. 

Counsel for Mr. Sickles.—In order to sustain the prose¬ 
cution, the evidence it is claimed, must establish four 
facts :—First, that the defendant was moved and seduced 
by the instigation of the devil to perpetrate the crime; 
second, that he killed the defendant feloniously, ma¬ 
liciously and of his malice aforethought; third, that the 
act was against the peace and government of the Uni¬ 
ted States; fburth, that at the time of the commission 
of the act the deceased was in the peace of God and 
the United States—and we distinctly and confidently 
say the deceased was neither in the peace of God nor 
in that of the United States. 

We propose to show that we are not invading a new 
domain of proof. We are not offering facts or evidence 
which have not already baen encrouched upon by tes¬ 
timony. We are seeking to extend the line of proof 
already commenced, and if it stops here we leave no 
doubt, morally or legally, in the mind of any man of 
the existence of this very adultery which we seek to 
establish by more positive proof. 

The prosecution thought we would have difficulty to 
prove this, and that they might get the benefit of sup¬ 
posed failure. In other words, the prosecution experi¬ 
mented with us and allowed us to go a certain stage, 
and when they found us able to extract the proof they 
ask the Court to stay our progress. 

The question is whether the Court can exclude the evi¬ 
dence we seek to adduce. We have offered proof as to 
the friendly relations which existed between the de¬ 
fendant and deceased, and that Mr. Key availed him¬ 
self of the friendly acts of the defendant. We have 
shown, in the second place, that immediately before, 
and up to the time of the commission of this alleged 
criminal act, the defendant was in a state of frenzy or 
mental unsoundness, which forbids the idea of killing 
with rational mind. In the third place, we have sworn 
that at the very time of the act Mr. Sickles declared 
what was the maddening cause of his conduct. Fourth, 
that the deceased constantly made the defendant’s 
house the place of adulterous assignation up to the 
time of his death. Fifth, that Mr. Key and Mrs. Sickles 
not only went in the direction of the house where it is 
charged they committed adultery, but that before the 
death of Mr. Key they were located outside the house, 
in the very act of entering the doors. 

The simple question is, whether our proof shall take 
them beyond that door, and whether we shall be per¬ 
mitted to show the jury the guilty correspondence be¬ 
tween them, so as to leave no doubt on the point that 
the deceased and Mrs. S. were pursuing a confirmed 
and habitual adulterous intercourse. In other words, 


this was not an attempt to invade a new territory of 
proof, but to exhaust all their proof in regard to a mat¬ 
ter in which they fairly exhausted their proof. 

It was a rule of law that where objection is to be 
made to a line of proof, that objection must be made in 
line, and once the threshold is passed it cannot be re¬ 
quired of the party to retrace his steps. He asked the 
court whether the law countenanced such an experi¬ 
ment as that evidently made by the prosecution in this 
case ? In the case of a witness who answers any ques¬ 
tion which he might not have answered, he is not al¬ 
lowed to object to answering further questions on the 
same point. The prosecution had permitted the defence 
to show certain facts which did not essentiate the main 
fact; and now would they ask this court to stultify 
itself by restraining the proof on the point of adultery? 
After having allowed the defence to go so far, the pro¬ 
secution urge the doctrine that, unless the husband 
detect his wife in the very act of shame he has no rights 
against the party who has deflowered her body, and 
cannot set up the adultery as a justification for his act. 
In order to reduce the grade of offence, It is urged that 
the husband must see the act of shame with his own 
eyes; otherwise, he must stand before the court and 
the world as one of the highest criminals known to the 
law. So long as passion was carried on secretly and 
clandestinely, so long would the husband, according to 
this doctrine, be deprived of all right as against his 
wife’s adulterer. His Honor knew that in cases of 
divorce, a chain of evidence which led the mind to the 
irresistible conclusion of adultery was all that is ever 
required. (Counsel referred to 2 Greenleaf, sections 41 
and 48.) Proximated facts, leading on to the demon¬ 
stration or establishment of guilt, are all that the law 
requires in cases of diyorse. Adultery is a continuous 
fact, and, where once shown to exist, it is presumed to 
overshadow all subsequent associations of the parties, 
A great effort was made here to excite prejudice against 
the ground taken by the defence. Now, it was hardly 
necessary for him to appeal to this court to say that he 
had not laid down the doctrine that any man has a 
right to slay an adulterer in cold blood, and as a result 
of calm deliberation. Whatever, said he, my views are 
on that subject, I have distinctly restrained their ex¬ 
pression in this case, because at every stage of the case, 

I have insisted that there is not a single feature com¬ 
municating premeditation to the act which places the 
defendant at the bar of this court. 

What I have said, and what I say now, fthd what T 
am prepared to say, in this, that when a husband 
catches an adulterer of his wife, either in the act of coi¬ 
tion, or so near to that act as to leave no doubt of his 
guilt, that the frenzy which seizes on the husband is the 
mode which the Almighty has adopted of turning that 
husband into his instrument for carrying out the judg¬ 
ment which He has denounced against the adulterer 
and if the Bible proves anything, I challenge any man 
who even professes a nominal belief in it, to gainsay 
that. I say that the Almighty has made us with such 
instincts that there are certain provocations so opera¬ 
ting on us as that when they do work on us we are 
thrown on these instincts, and that our acts become but 
the execution of the law of Heaven. Now I will sup¬ 
pose a case. We have all had mothers, and can enter 
into the feelings which encircle a relation of that kind. 
Could it be expected that a son should stand in the 
presence of his mother, and see an indignity, whether it 
amounts to violence or not, offered to her ? And if he 
rose in the midst of his feelings and slew the party who 
outraged the parent from whose womb he came, where 
is the jury that would convict him of crime in so doing? 
Now what is it that justifies, what that necessitates, a 
slaying under such circumstances? It i9 the irresistible 
influence of that love which the great Creator has im¬ 
planted even in the breast of a brute towards the parent 
brute that produced it. Is not that precisely the affec¬ 
tion that identifies itself with the relation of husband 
and wife? And if, at the time of the indignity to that 
relation, the party who is innocent of any participation 
in that indignity is so frenzied by these instincts, which 
are a part of him, as that he could not resist being 
driven on to the result that is inevitably placed before 
hkn, he thus becomes an involuntary instrument in the 
execution of a judgment for which, and the execution 
of which, he was intended by nature to be an instru¬ 
ment. That is the doctrine I have endeavored to place 
before the court and jury. 

It is unnecessary for us to insist in this case that a 
husband, after he had discovered the fact of his wife’s 
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adultery, has a right deliberately to conclude upon and 
accomplish the death of the adulterer. Where the hus¬ 
band slays under the influence of frenzy, he slays in 
obedience to the will of nature. Where he slays in the 
possession of his faculties, he slays in obedience to his 
own will. Our doctrine goes to that extent and to no 
greater extent. When the mind is frenzied there is no 
will but that which directs everything; but where the 
mind is in the possession of reason, then it is in posses¬ 
sion of that will which the great Creator has vouchsafed 
to every mind. An effort has been made here to satisfy 
the Court that we are trying to throw this defence back 
on what is odiously called the higher law. The origin 
of that term is perfectly well known to all of us. It ori¬ 
ginated with some fanatics, who, for the purpose of ac¬ 
complishing political ends, would subvert the structure 
of our government. 80 far as any odium is sought to be 
thrown on this defence by identifying it with that doc¬ 
trine, wo disown connection with these words; but I say 
that, as in the case of individuals, so In the case of com¬ 
munities: like Individuals they are required to take the 
administration of the law into their own hands, and ad¬ 
minister it for their own benefit; because those who 
have been confided with its administration have not been 
true to the duties imposed on them. Counsel here re¬ 
ferred to the case of the Vigilance Committee of San 
Francisco, and proceeded: If there are periods when, 
and at which, communities are justified in rising, and 
resenting and punishing summarily the wrongs under 
which they have so long groaned, I ask whether or not 
in analogy to that, individuals may not at times, too, 
become invested with similar rights, and whether they 
are not entitled to rise, in the dignity of their individual 
natures, and resolve themselves into the instrument of 
Deity for the purpose of accomplishing and carrying out 
his ends ? Counsel again quoted from the Sermon on 
the Mount—St. Matthew, 5th chapter, 23th verse—for 
the purpose of showing that the body of the wife is to 
all intents and purposes defiled by the lustful eyes of the 
man who lusts for her :— 

But I say unto you, that whosoever looketh on a wo* 
man to lust after her hath committed adultery with her 
already in his heart. 

So that, said he, so far as the adultery of deceased 
could be perfected, it was in the course of being made 
perfect at the very time he was met by the defendant 
on the occasion leading to the affray. As to the be¬ 
nignity of the law in allowing the defence of adultery 
to reduce the grade of the offence to manslaughter, 
counsel asked, is the law benign ? Is that the mercy 
which the jury are in the habit of asking when they say 
the Lord’s Prayer ? Is the law benign,'is its benignity 
to be found in reducing the act of the husband from 
murder to manslaughter when he finds his wife actually 
engaged in her act of shame ? Is that benignity ?—is it 
mercy ?—is it lenity ? And yet the counsel for the 
prosecution say that when the husband catches the 
wife In her shame the law is benignant—then and only 
then. This doctrine of the prosecution was mainly 
based on the case of John, cited in 8th Iredell. All 
the remarks made there by the Court were obiter , for 
in that case—a slave case—the rights of the husband 
did not exist. The obiter dicta of Judges had been the 
occasion of more confusion in the law than arose from 
any other or all other causes. His Honor would find 
that that case In 8th Iredell repudiates the doctrine 
of moral insanity—a doctrine recognized by his Honor 
and all the great jurists of the country. Why, then, 
should it be relied on in regard to other points? What 
was the origin of the rule which says, that where a man 
catches his wife in her shame, and slays the adulterer, 
his offence is reduced to manslaughter? In the case 
in which that rule was declared, there was a special 
verdict made in reference to a particular state of facts; 
and was it to bind all other cases ? The rule in the 
case of Maddy is reported iu Hale's Pleas of the Crown, 
which were written in 1700. That rule was copied by 
Hawkins, which was written in 1724. It was again 
copied by Foster, and again by East. Did these writers 
sanction the rule? No; all they did was to refer to it, 
without giving it the weight of their names at all. 
Therefore it was a mere historical fact, not endorsed by 
any of these authorities, that in the reign of Charles II. 
such a rule was declared by the Court of Queen’s Bench 
on a particular state of facts. Was that rule to gov¬ 
ern thl3 case? Juries were at that time mere instru¬ 
ments in the hands of the Court. Jury trials were then 
a mockery. 

Is thl3 great institution, which like a mighty tree 


strikes its root3 deep iu the soil of the constitution, to 
be restrained and restricted in its growth for the purpose 
of encircling its trunk and branches with an arbitrary 
rule made under a despotic government and iu a corrupt 
age? The jury system is now developed and is perfect, 
and it v\ras idle to try to apply to it the rule of two cen¬ 
turies since. Then the jury had no right to pass upon 
the motive or intention of the accused; that was kept 
for the decision of the Judge ; but here the jury wa3 as 
ahsolute as the Autocrat of all theRussias; his Honor 
could not restrain them, nothing his Honor could say 
should have more weight upon them, in reference at 
least to the facts, than what fell from the lips of the 
counsel. 

Another consideration weighing against the rule in 
Maddy’s case was that the Judges were anxious to ag¬ 
grandize and enrich the coffers of the king, and while 
there the prisoner was absolved from all corporal pun¬ 
ishment, his estates passed into the kiDg’s treasury. To 
Bhow that counsel was not reviling the old law, he re¬ 
ferred to Foster on that point, page 264. There was 
much progress made in the law since that time. To il¬ 
lustrate that he referred to the difference between now 
and then, in regard to the plea of insanity. 

According to Lord Hale, nothing but a perfect extin¬ 
guishment of the candle of the mind would satisfy the 
behests of the law In regard to irresponsibility. If the- 
law of sanity had changed so, so had other laws changed, 
and as well might Hale be cited now to show that his 
Honor was not right iu hi3 ruling in cases of insanity, 
as be cited to show that it was necessary for a husband 
to catch his wife in the act of coition to reduce the grade 
of homicide to manslaughter. 

Besides, it was suggested to him by his colleague (Mr. 
Brady) that Lord Hale presided in cases of prosecution 
for witchcraft; therefore, he said that, non obetante 
Lord Hale, this question was to-day a new one. Coun¬ 
sel referred to the statute of James I. in regard to homi¬ 
cide, in reference to which statute it was held that the 
case of an adulterer stabbed by the husband was not 
within the statute, and if the husband was Indicted, 
under that statute the jury were directed to acquit; and 
so the indictment iu such cases was made under the 
common law. Shylock-like, they secured their pound 
of flesh by indicting the husband under the common 
law, so as to get his estates for the crown. Was not 
this hypocrisy? Was it not such protection as the wolf 
give to the lamb, covering and devouring it ? It would 
be for his Honor to say whether this rule was to be the 
rule of morality and society In these days. 

Cousel referred to Pearson’s case, la Lewis’ Crown 
Cases, 216, where the Judges followed with the most 
implicit blindness everything that emanated from such 
a Moloch as Lord Hale. For the purpose of enforcing 
the right of defence to this testimony he submitted: 
first, the Constitution of the United States, as having 
broken down the old system of special verdicts, arguing 
if the Court can dispense with a jury it can abrogate 
that provision of the Constitution which provides that 
the trial of all crimes, except in cases of impeachment, 
shall be by jury. It is for the jury themselves, on 
the facts themselves, to form judgments with all 
the surrounding circumstances. North or South 
Carolina might make what laws they please for 
the trial of State offences, hut they could not come 
Into the federal courts and strike down the constitution 
of the land. The learned counsel (Mr. Carlisle) said 
he loved North Carolina law because of its mustiness 
of one hundred and sixty or one hundred and eighty 
years, and the inference was that he would rather have 
lived at that time ; but as for himself (the counsel for 
the defence) he would prefer to live when he now did. 
(Laughter.) He would show that we were not to kneel 
to old idols and run after strange gods; the gods we 
are to worship arc our household gods; we are not to 
run after those of other countries. The second points is 
this : In the present case the intention Is synonymous 
with the state of the mind, and the causes which produc¬ 
ed Hie state of the mind are admissible for the purpose 
of illustrating the defendant’s acts. In Day’s case this 
court received the whole narative ; you permitted the 
prisoner to show that his wife had a child three or 
four months after marriage ; you permitted him to es- 
stablish all the facts in evidence; and at the close of 
the case the effect of these facts judged of. In Jarboe’s 
was the case same thing was allowed; the deceased ’ 
seduced the prisoner’s sister, under promise of mar 
riage. Now, the door through which these facts enter 
ed in these cases Is sought to be closed against ua , 
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tn the case of Singleton Mercer all the facts were nar¬ 
rated ; for the sister of Mercer was permitted to take 
the stand and trace out her acquaintance with Heber- 
ton. In the case of Smith, which will be found in 
Wharton on homicide, all the facts were permitted to 
be elicited ; Captain Carson had absconded from his 
wife, and been gone two years without being heard 
from, and his wife married Smith. Carson turned up 
and claimed his wife. A contention occurred, which 
resulted in the second husband killing the first; all the 
facts were receiv«ed in evidence, and the case adjudged 
in view of them. So in the case of Hatfield, showing 
that disease was produced by a wound received in bat¬ 
tle. 

In all these cases, the Court permitted the party to 
trace out the act to the real cause—there was no limit 
of time. We say, in the next place, the testimony of¬ 
fered establishes the truth of the declaration at the 
time of the occurrence; that it disproves the idea of 
mere pretence ; it goes to show that Mr. Key had drawn 
off Mr. Sickles’ wife from her true and lawful allegi¬ 
ance, and that Mr. Sickles did not imagine or feign 
what he uttered, but uttered the real fact; that the 
fact existed precisely as he declared it, and he declared 
it because he was informed of it in such a way as to 
leave no doubt of its existence. 

On what principle, then, was the defence not entitled 
to it? If the defence was that Mr. Sickles slew Mr. 
Key under a delusion, we would prove that he imagin¬ 
ed the fact, and they would trace out the origin of 
the delusion. Now', as the law permits it to be shown 
that a man can become insane from real as well as im¬ 
aginary causes, what difference is there in the appli¬ 
cation of the rule? 

In the time of Lord Erskine it was only delusion; 
now it is admitted man can become insane from real 
causes. If we can show the origin of our delusion and 
all the circumstances, why are we not entitled to trace 
back the state of Mr. Sickles’ mind and all the causes 
which produced it, although they may be real. As it 
was in connection with his Vife that Mr. Sickles’ frenzy 
or temporary mental unsoundness arose, shall we not 
show the extent and character of Mr. Key’s relation 
with her ? 

Where the act of the defendant was committed under 
the influence of the marriage relation, and everything 
turns on the conduct of his wife, why should he not be 
permitted to avail himself of such conduct to shield 
himself from conviction, when the conduct of the wife 
was the cause of the frenzy which superinduced the act 
which he committed ? The knowledge of the adultery 
of Mrs. Sickles was the propelling power, and was a 
part of the res gesUe. 

Counsel then proceeded to make plain to Mr. Car¬ 
lisle’s mind what ns gestae is, and quoted from various 
authorities to 9how it was impossible to lay down time 
as to the rule of justification. All the circumstances 
of the case must be considered. No matter what the 
chasm is, if the intervening circumstances render the 
chain continuous, and certain facts happening, no mat¬ 
ter what the distance, they become a part of the facts 
they qualify. No matter when the adultery took place, 
the question is, when did it first come to his knowledge? 
This is the time it took place, when the husband first 
heard of it. It then took place before his eyes. lie 
was the witness of his wife’s shame, and in imagination 
could carry himself to that period of time when on her 
bed she surrendered herself to the debasing lusts of 
Mr. Key. The effect is then produced, and that is the 
attitude of the defendant. He became satisfied of the 
fact the night before; his feelings were hovering and 
culminating through the night; he had no sleep, this 
victim of grief; there was everything to drive his ex¬ 
citement fo.ward to the maddening point, and every 
moment he heard the story of his wife’s shame, and 
6aw the infamy before him. It was the freshness of the 
occurrence of the facts for which he was placed at this 
bar. 

Another foundation, another ground on which the 
evidence is important, is that it explains the meaning 
of the waving of the handkerchief, and places the de¬ 
ceased in flagrant* delicto at the time of his death. 
He then committed adultery in his heart against the 
prohibition of the Good Book. Now, Key had seen 
Mr. t?lckles come from his house, and went in the direc¬ 
tion he xnew he would not encounter the husband, for 
the purpose of getting up an adulterous intercourse 
witft'Mrs. Sickles. Could any one doubt that this was 
he true explanation of the conduct of the deceased at 


the time? There is enough in the case already to show 
what the waving of the handkerchief me nt. But why 
are we restrained from giving farther evidence? Why 
deny the effect of this waviDg on the mind of the pri¬ 
soner? It is testimony to which we are entitled. I 
ask, if there is any doubt as to what the meaning of 
the fluttering of the handkerchief was, why not permit 
us to prove beyond a doubt that in response to the sig¬ 
nal the wife was carried from the mansion of her hus¬ 
band to the place where the deceased was in the habit 
of enjoying her body? The last point is, even by the 
declaration of the deceased himself, the prisoner has 
the right to show the status of his mind and the causes 
which superinduced it. This the counsel maintained 
by reference to the case of King against Whitehead, 
and other authorities, and quoted to show w.here a 
prisoner was permitted to prove that his participation 
in a criminal act was voluntary. We ask, continued 
the counsel, to be permitted to show the slaying of Mr. 
Key was just as involuntary as though he was hurried 
on by the violence of a mob; but instead of being an 
instrument of the mob, he was an instrument in the 
hand3 of his instinct, and went forward in the com¬ 
mission of the act. 

The counsel quoted a case where the defence was 
permitted to justify by showing the declaration of an 
alleged thief at the time of his depositing the goods on 
the premises of a neighbor, and after further quoting 
from precedents added—It seems the learned counsel 
for the prosecution was unfortunate in distinguishing 
the present case from that of Jarboe ; but if the report 
of the case, as contained in this pamplilet, is correct, it 
is perfectly evident that Jarboe acted on the ground 
that he was temporarily insane at the time of the act 
of slaying the seducer of his sister. This court, in its in¬ 
structions to the jury, meant the case should turn on 
the status of the prisoner’s mind at the moment the kil¬ 
ling occurred. It has been asked on the other side, 
what interest had Mr. Sickles in his wife at the time he 
met Mr. Key, for she then had forfeited her marriage 
vow ? I ask, was not his grief at the pitch of despair ? 
Mr. Sickles knew his vrifo had been guilty of conduct 
which forfeited her hold on him ; he saw the man who 
cut off the attachment to him ; and henceforth what 
must have been the feelings of the man who was de¬ 
prived of the richest pearl in the casket in which he had 
placed his jewels? 

Mr. Carlisle.—I have already distinctly disclaimed 
having entertained any such idea or used any such ar¬ 
gument, One of the grounds upon which the proof was 
offered was that the deceased was at the time of his 
death actually proceeding to commit the crime of adul¬ 
tery with the prisoner’s wife, and that the prisoner slew 
him in defence of his wife’s honor, and to prevent that 
crime. In this connection I referred to the fact that, 
according to the theory of the defence, he had the day 
before fully ascertained that an adulterous intercourse 
for nearly a year had been carried on between those 
persons. 

Counsel for defence replied—If the doctrine of the 
prosecution is a correct one, then we ought to stop with 
the Coroner’s jury who found who killed Mr. Key ; and 
according to the prosecution, this is the only fact be¬ 
fore the jury. A strenuous effort has been made to 
show the state of the prisoner’s mind at the time of the 
killing of Mr. Key. If the intention is important, and 
the evidence bearing on it is proper, then it seems 
to me the defence is entitled to such evidence. If 
we are here merely to discover what the Coroner’s 
jury found as to the killing of Mr. Key, and if this 
course is conclusive evidence of malice, and is ad¬ 
missible, then the preferment of the accusation by 
the grand jury, aud trial by petit jury, are unne¬ 
cessary in law. But I say that every fact, whether 
It bears remotely or nearly to the case, Is proper to be 
shown, to enable the jury to understand the condition 
of the prisoner’s mind at the time of the killing. We ask 
you to extend the line of inquiry. If there is objection, 
it should have been previously urged. It was not now 
for the prosecution, after experimenting with us, and 
finding we have evidence of the adultery beyond perad- 
venture, tn deprive us, by means of technicalities, of 
this benefit. I ask the Court to review. 

The District Attorney replied—The grounds on which 
the application was made were first, that the facts reci¬ 
ted amount to justification ; second, that they amount 
to legal provocation ; third, that they are competent 
evidence in connection with the question of insanity, 
and lastly, that they are competent evidence for the 
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purpose of explaining the statement of the prisoner at 
the time of the homicide, and explaining the motives and 
feelings by which he was actuated. The first two grounds 
could be treated of at one and the same time. The 
questions of justification and provocation are legal 
questions presented to his Honor in connection with the 
oiler of testimony. 

It had been said that the English rulings could not 
apply here, because no such state of facts existed. He 
contended that the questions were the same in sub¬ 
stance The proposition here implies the truth of facts 
offered in evidence. It was to be taken for granted by 
his Honor that they were true. The legal effect of 
those facts was to be necessarily determined by his 
Honor; and in that respect the Judge was performing 
the same functions as were imposed upon English 
judges in cases of special verdicts. The question here 
was, what was meant by the rule as laid down in the 
English books of authorities, in regard to the effect of 
adultery as justification. The prosecution here did not 
contend for the doctrine that the husband must witness 
the infidelity of his wife. They relied on the wording 
of the English authorities, that if a party “ be found in 
the act of adultery ” the offence of slaying the adul¬ 
terer would be reduced to manslaughter. That, un¬ 
doubtedly, was the meaning of the rule; if found in 
the act, the killing was manslaughter; but if the hus¬ 
band afterwards slays the adulterer, the act is murder. 
The old masters purposely use the word ‘‘find.” lie 
could imagine that if a man witness from a distance— 
say with a telescope—his wife’s infidelity, and after¬ 
wards slay the adulterer, he would be excluded from 
the benefit of the rule. He had been asked to define 
the line of this rule. It was impossible to do so ; he 
might with as great propriety ask the other side to 
define the line of what they call the husband’s marital 
rights. The law had settled it by declaring that if there 
were time sufficient for the cooling of the passion, the 
act of killing is murder. If the rule was to be ex¬ 
tended, the length claimed by the other side, even to 
the case of ordinary lust, he asked what would be the 
state of spciriy under sudu circumstances ? If a man 
Suald take the life of one who had lusted for his wife, 
what would be the condition of society ? It was not 
the part of the prosecution to stand up and defend 
adultery ; it was a grievous crime, a great outrage in¬ 
flicted on the rights of the husband. The question is, 
how a party who kills another under such provocation 
is to be treated in a court of justice ? It had been de¬ 
clared here, that inasmuch as the Good Book had de¬ 
clared that the adulterer should suffer death, and 
inasmuch as the civil law did not, the rights of the 
husband were remitted into his hands. He did not 
subscribe to any such doctrine. He would also refer to 
the Good Book to show what had been almost a judi¬ 
cial determination of this question, by the founder of 
our holy religion: 

** Jesus went unto the Mount of Olives. 

And early In the morning he came again into the 
Temple, and all the people came unto him, and he sat 
down and taught them. 

And the Scribes and Pharisees brought unto him a 
woman taken in adultery; and when they had set her in 
the midst, 

They say unto him, Master, this woman was taken in 
adultery, in the very act. 

Now Moses in the law commanded us that such should 
be stoned; but what sayest thou ? 

This they said, tempting him, that they might have to 
accuse him. But Jesus stooped down, and with his fin¬ 
ger wrote on thegrouud, as though he heard them not. 

So when they continued asking him, he lifted up him¬ 
self, and said unto them, He that is without sin among 
you, let him first cast a stone at her. 

And again he stooped down, and wrote on the 
ground. 

And they which heard it being convicted by their 
own conscience, went out one by one, beginning at the 
eldest, even unto the last; and Jesus was left alone, and 
the woman standing in the midst. 

When Jesus had lifted up himself, and saw none but 
the woman, he said unto her, Woman, where are those 
thine accusers? hath no man condemned thee? 

She said, No man, Lord. And Jesus said unto her, 
Neither do I condemn thee; go and sin no more.” 

The whole case there recited was remarkable in its 
incidents ; it was, as it were, a transfiguration of Chris¬ 
tianity itself—a transfiguration as glorious as that which 
took place about the same time in the presence of Moses 


and Elias. For himself, he would rathertwe been in the 
pillory than in the position of the last Scribe or Pharisee 
in that presence. That whole case was an exemplifica¬ 
tion of the meaning and spirit of Christianity. There 
was no hint there that the party offended might take the 
law into his own hands, and be the voluntary or invol¬ 
untary instrument of Divine vengeance. No ; it was the 
genius and spirit of Christianity, stooping, as it were, 
from heaven, and kissing in peace the erring sister. He 
did not deny that when the party is caught in the act the 
law says that it is the greatest provocation a husband 
can receive ; but the same law says that when time 
for cooling has elapsed it is no provocation at all. 
There was no pretence for any authority anywhere pre¬ 
tending to allege that it was a justification. Unques¬ 
tionably it was a grievous provocation ; but the solitary 
question to be determined by his Honor was whether it 
be a legal provocation; whether such a provocation as 
will excuse a man for the perpetration of a homicide. It 
had been stated that there was no instance of a convic¬ 
tion for. murder he or in England, in the case of a hus¬ 
band who had slain the adulterer. He would show that 
there was, and for the purpose he referred to 3 Jones, 
N. C. Reports, 24. 

Counsel for defence.—There the prisoner had made 
previous threats. 

The District Attorney read a statement case, where 
the judge ruled that had the prisoner caught the de¬ 
ceased in the act of adultery the killing would have 
been manslaughter, but as the killing tcok place after 
time to cool the act was murder, and the prisoner was 
convicted of murder. In that case exception was taken, 
and the Court of Appeals affirmed the ruling of the 
court below, and held that the facts of the adultery did 
not amount to legal justification. In that case there 
were peculiar features; the prisoner found His wife in 
the company of the deceased, going out for the purpose, 
as he believed, of adulterous intercourse ; fifteen min¬ 
utes after that the husband armed with a wooden mal¬ 
let, went after his wife’s paramour and slew him ; and 
notwithstanding that, the court held that the acts did 
not amount to a legal provocation. In this case did 
the facts amount to a legal provocation ? That was the 
question for his Honor to decide. He held that the 
facts here offered in evidence did not amount to legal 
provocation, and consequently that evideuce of them 
was not competent in law. The learned counsel on the 
other side had asked for the foundation of the rule, as 
laid down in Manning’s case—a very appropriate in¬ 
quiry. Is its reason that the adultery was committed, 
or that that fact had a certain effect on the prisoner’s 
mind. The law presumed that the fact would produce 
a certain effect upon the prisoner’s mind, and, there¬ 
fore, the fact itself might be proved. But whenever the 
law says that the tempest of passion should not exist 
after cooling time, then the party should not have 
the benefit of presumption. It had been asked what 
would be the evidence required in case the rule there 
laid down had been enacted into a statute, and the 
Massachusetts authorities had been quoted. They did 
not, it seemed to him, bear on this case. They were 
not on the -inquiry here whether in point of fact tire 
adultery was committed, but what was the state of th» 
prisoner’s mind in consequence of it. It was said that 
the case in vol. 8 Iredell did not bear on this case, be¬ 
cause it was the case of a slave. One of the counsel 
denied that it was law, while the other admitted tacitly 
that it was law, but that it ought not to be law. 

Counsel for defence.—I said that one part of it was 
obiter , and that the part in regard to insanity conflict’ 
ed with his Honor’s rulings. 

The District Attorney held that that case illustrated 
what was the state of the law in all cases of homicide 
on the ground of adultery, whether the parties were 
bond or free. He referred to Archibald’s Criminal 
Practice, vol. ii. page 1 3, and to Hill’s South Carolina 
Reports, vol. ii. page 116. He contended that the ex¬ 
tent of cooling time was necessarily a question of law, 
and must be determined by his Honor. 

Mr. Phillips—That would make the Judge the trier of 
the whole case. 

Counsel for defence—It would be the case of a special 
verdict. The District Attorney argued that it was a 
matter solely for the decision of the Judge. He refer¬ 
red to Archibald's Criminal Practice (285), on the ques¬ 
tion of cooling time. It was material for his Honor to 
inquire whether there was cooling time between that 
hour when his wife’s infidelity was communicated to the 
prisoner and the time when he shot down Key ; did it 
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involve such a space of time us that his passion ought 
to have ceased? That was the material inquiry— not 
whether the passion actually did cease. 

Mr. Brady would ask the District Attorney to answer 
this question : if the Judge was to pass on the question 
of provocation, of justification, and of cooling time, 
what was the jury to pass upon ? 

The Judge thought the answer to that question might 
be deferred for the present, and the Court adjourned. 


THIRTEENTH DAY— Monday, April 18, 1859. 

The Court opened at 10.20, the usual large audience 
being in attendance. 

Mr. Sickles was soon afterwards brought into Court. 

District-Attorney Ould proceeded to close his argu¬ 
ment against the admissibility of the evidence offered 
to prove the adultery. He had been endeavoring, he 
said, when he closed his remarks on Saturday, to show 
that the facts offered in evideuee on the part of the de¬ 
fence did not amount to legal provocation, much less 
to justification, and that the questions of provocation, 
justification, and cooling time were mere legal ques- 
/ lions. He had been interrupted, politely of course, by 
a question from Mr. Brady asking on what were the 
jury to pass if the Court determined the justification 
and the cooling time. It was the duty of the jury, he 
held, to pass upon the facts as connected with the kill¬ 
ing and to apply the law as enunciated by the Court. 
With reference to justification, provocation, and oool- 
ing time, the Court has its peculiar functions and so 
has the jury. If there weidno other questions in the 
case that was the fault of the case—one of the inci¬ 
dents of the case. If a man were indicted for poison¬ 
ing would the learned counsel claim that evidence of 
justification, provocation, and cooling time should be 
given? Did not the law declare that in such a case 
there could be no justification, no provocation, no cool¬ 
ing time ? The jury pass upon the truth of the facts 
offered ; their sufficiency in law was a question exclu¬ 
sively for the Court. If the Court decided that they 
were sufficient in law, then the question of their truth 
went to the jury. But if the Court decided that they 
were not sufficient in law, then, of course, they did not 
go before the jury. It was the constant practice of the 
Courts to pass upon provocation, justification, and 
cooling time. 

The Judge— At a different stage from this, however. 

Mr. Brady— We utterly refuse to enter into any dis¬ 
cussion of any question at this time, except what re¬ 
lates to the particular points before your Honor for de¬ 
termination. We offered to prove habitual adultery; 
the objection was made to that. As to justification, 
provocation, and cooling time, we propose to be heard 
at a future stage, in asking the Court for instructions, 
and we mean to insist that the jury are judges of the 
law and the facts, but that time has not arrived yet. 

Mr. Ould certuinly misunderstood the arguments of 
the counsel, if the questions of justification, provoca¬ 
tion, and cooling time were not now before the Court. 

Mr. Ph Hips—If the evidence has a tendency towards 
justification, that is sufficient. 

The District-Attorney held that it had no such ten¬ 
dency, for in law the facts amounted neither to justifi¬ 
cation nor provocation. He referred the Court on this 
point to Addison and to 6 Tredell 178 and 181, the State 
vs. John P Creighton. In the case cited by the other 
side—(Manning s case)—the question of provocation 
was befoie the Court, and the Court then declared 
what would be and what would not be provocation. 
Did not every Court in cases of murder necessarily de¬ 
cide upon the sufficiency of the evidence to constitute 
legal provocation? Undoubtedly it did. Here die 
facts sought to be put in evidence were admitted, but 
the question was whether they amounted to a provoca¬ 
tion or a justification. The same doctrine came up inci¬ 
dentally in fcelfridge’s case as to the effect which tha 
law ought to give and which the jury must give to cer¬ 
tain questions affecting honor and dishonor, and there 
the Court decided the question. Counsel referred to 
Vol. 2 Archibald’s Criminal Practice. 

Mr. Ould replied to the proposition of Mr. Phillips, 
that this evidence was competent for rebutting the 
question. That he (Ould) thought begging the question. 
Was the evidence of such a character on Its face as 
would be a legal rebuttal of malice ? If not, it was not 
competent. It had been also argued that the evideuee 
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was competent as affecting the question whetner the 
passion was real or feigned. It was immaterial for the 
jury to find out whether it was real or feigned. It had 
been also argued that the deceased was giving the sig¬ 
nal of adultery, and that therefore the evidence was 
competent, but if, as the prosecution held, ,he adultery 
itself was not a legal provocation or justification, how 
could an invitation to adultery be. The other learned 
counsel (Mr. Graham) had argued that the evidence of 
adultery was always properly before the Court; that 
was not so. In Iredell’s case the evidence curnc before 
the Court, whether the evidence of adultery could be 
admitted to reduce the grade of homicide, and the 
Court rejected such evidence. He contended that 
where such evidence was admitted it was admitted only 
as part of the res ffesia>. 

The Judge—In the case of Fisher, 8 Carrington and 
Paine, the whole case is detailed ; the interview between 
the father and the man in whose house the crime was 
committed ; it was committed more than once ; and yet 
all the circumstances were gone into so that there it 
was impossible that the facts proved could have been 
part of the res gtstce. 

District Attorney—The case in volume 6 Iredell was 
precisely the kind of case alluded to. 

Mr. Graham—There all the proofs were got in. 

District Attorney—They were made a part of the ev¬ 
idence of the prosecution, and were put in as evidence 
connected with the homicide. He challenged the de¬ 
fence to point out a case where objection was made to 
such evidence and not sustained. It had been also set 
up here that the indictment recited that the deceased 
at the time of the homicide was in the peace of God and 
of the United States, and that he was not so in point of 
fact, and that therefore the indictmeut could not be sus¬ 
tained. The words are mere surplusage, and might 
have been omitted. They meant simply that he was 
under the protection of the laws of God and man, noth¬ 
ing more than that. If Mr. Key had been engaged in a 
riot, or if he had been blaspheming, would it be con¬ 
tended that any man might kill him ? 

Mr. Graham—In an effort to prevent him committing 
a crime, it would not be murder to slay him. 

District Attorney—Would it be proper to ki’l a man 
to prevent him committing an assault and battery ? 

Mr. Graham—I take the ground that ifa man assaults 
me, I have a right to resist him to the death. 

The District Attorney—That depends altogether on 
circumstances. 

The Judge—It would depend on the nature of the at¬ 
tack. 

The District Attorney proceeded to argue that the 
testimony in regard to the handkerchief did not con¬ 
nect the parties with any adulterous intercourse ; this 
was therefore not a proposition to continue evidence 
already partially given, but to give new evidence on a 
distinct point. He held to his position that it was for 
the Court and the Court alone, to pass upon the nature 
of the evidence offered. It was only for the jury to pass 
upon the facts allowed to be given in evidence. Trial 
by jury was a creature of the common law, and when 
the Constitution of the United States gave to the ar¬ 
raigned the privilege of trial by jury in accordance with 
the course of the comman law and in no other way. 
The common law had been announced by Hale, and 
Foster and Gast and others, and what he contended for 
now was one of the principles of that common law. I* 
had been alleged by the defence that the case now pre¬ 
sented was analagous to that of Jarboe. He proceeded 
to show that no such analogy existed. 

In the case now before the Court the prisoner made 
the declaration at the time of the homicide, “He has 
defiled my bed.” In Jarboe’scase the question was by 
the prisouer to the deceased, 11 What do you intend to 
do?” and the answer was, “You will see what I intend 
to do.V That was a matter which did not explain it¬ 
self and therefore it was right fbr the Court to allow 
the evidence to be given to explain the declarations. 
Here the declaration of the ^prisoner explained itself, 
and therefore no evidence was necessary to elucidate 
it. The facts themselves carried no further impression 
to the human mind than the expression itself does. 

There was another distinction between the two cases. 
In Jarboe’s case, the expression was made use of both 
by the deceased and the prisoner; here no expression 
was made use of by the deceased. His Honor, in Her¬ 
bert’s case, drew a distinction between the declarations 
made by the deceased and those made by the prisoner, 
otherwise a party might manufacture testimony in his 
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own case, while no such objection could possibly apply 
to the declaration of the deceased. lie insisted that 
the instruction of the Court in Jarboe’s case applied to 
this case here, namely, that the facts did not justify 
the act, or constitute a legal provocation, and that the 
killing was murder. In regard to the question of in¬ 
sanity, his Honor’s ruling3 hitherto had been that no 
declarations made by the other parties to the prisoner 
could be admitted as proof of insanity, and on that 
ground the evidence must necessarily be ruled out. 
What, then, was left as competent evidence in law ? 
Nothing but that the first prisoner was witness to the 
adulterous intercourse between deceased and the pris¬ 
oner’s wife. 

The last ground on which this evidence had been 
urged was on the ground of its being res gestae, that it 
was competent as explaining the declaration of the 
prisoner that the deceased had violated his bed. The 
declaration itself was part of the res g 68 tee, and was re¬ 
ceivable, but the evidence of the truth of the declara¬ 
tion was not res gestae, and was not receivable. As 
well might the United States go into a long evidence of 
the manufacture of firearms, and detail the manner of 
making the pistol which had been offered in evidence 
in this case. But, say the defence, the declaration of 
the prisoner show his nature, and this evidence ought 
to be received, because it explained the declaration. 
That raised the direct question whether the fact of 
adultery constituted a legal provocation or justifica¬ 
tion, and he had already shown that it did not. It had 
been hinted, rather than argued, on the other side, 
that the prisoner, at the time of the homicide, was but 
defending his wife from future advances of the de¬ 
ceased. 

The law, however, says that for the taking of human 
life such an excuse affords no justification or excuse. 
Nothing but an attempt to commit a felony can excuse 
the taking of life. It must be distinctly shown that the 
deceased was at the very time attempting to commit a 
felony. But an invitation to adultery does not rise 
even to the dignity of a trespass. 

The Judge — Five propositions are stated as the basis 
of an offer to prove the fact of adultery in this case, 
and that that fact is known by the prisoner. The pro¬ 
position is not to introduce evidence of adultery as 
proper under all or any circumstances, but whether, 
under the existing state of the evidence already given, 
the defence are entitled to adduce further evidence 
than they have already given to the jury. It is a 
question of competency of evidence for any purpose ; 
what may be its legal effect is not the inquiry. 

That the Court may be called upon to give an opinion 
on before the trial terminates. But I will not antici¬ 
pate it. That opinion must be founded on all the evi¬ 
dence, and can be properly investigated when the evi¬ 
dence on both sides is closed. A great mass of 
testimony has been received going to show the adul¬ 
terous intercourse, the frequenting by deceased of the 
immediate neighborhood of the defendant’s house. The 
exhibitions of a handkerchief! What did they mean ? 
Have not the jury a right to understand what they 
meant? By themselves, they might be regarded as 
weighing very little, or as having more or less influence 
on any particular point raised. The jury must pass on 
them, and on all the evidence. Can they do so with- 
' out a full knowledge of what that testimony imparts? 

At the time of the homicide the prisoner declared 
the deceased had dishonored his house, or defiled, or 
violated his bed, for all those expressions have been 
used by the different witnesses examined. This decla¬ 
ration is a part of the principal fact. It is impor¬ 
tant to the jury to have It explained, and it is the 
right of the defendant, in all justice, to have it ex¬ 
plained. Jarboe’s case has been referred to as a de¬ 
cision rendered by this Court on a great deliberation. 
It is one from which I am not disposed to depart. 
In that case considerable testimony having been given, 
it was proposed to prove what passed at an inter¬ 
view between the witness, who was the father of the 
prisoner, and the deceased, and the prisoner himself, 
in regard to the engagement of marriage. This inter¬ 
view, it will be observed, was two or three months be¬ 
fore the homicide. Here the Judge quoted hiq ruling 
in that case, and proceeded : It is said, however, that 
the expyssion of the prisoner here at the time of the 
homicide that the deceased had defiled his bed, ex¬ 
plains itself; and that it is not susceptible of any fur¬ 
ther elucidation. It was certainly not stronger than 
this case of Jarboe, where the prisoner asked the de¬ 


ceased if he was going to marry the unfortunate girl* 
his sister, and he said, No; you see, or you will see, what 
I am going to do. 

The plain English of that is, “ I ain not going to marry 
her.” In this case, it is true, the expression used by the 
prisoner is one that might be ordinarily understood in a 
particular sense, but men may have various ideas of 
phraseology, and the jury are to pass on this case on the 
evidence. That declaration, to be sure, is in proof by 
the United States, but still there may be a different con¬ 
struction put upon it by one man from that put upon 
it by another. Be that as it may, in order to 
insure perfect understanding by the jury, what 
was meant by that declaration. I think on that ground 
also, the evidence is admissible, the Court reserving 
of course, an opinion on all the evidence until in accord¬ 
ance with the ordinary course of practice here, that 
opinion is asked in the shape of what lawyers here call 
prayers. I am of opinion that the evidence is admissi¬ 
ble. 

The silence in the court as Judge Crawford pronounc¬ 
ed this decision was almost painful, and as he closed 
there was a perceptible though silent expression of satis¬ 
faction. 

Mrs. Nancy Brown was then recalled. 

Examined by Mr. Ilatcliffe— I was sufficiently ac¬ 
quainted with Mr. Key to know him ; the last time I saw 
him was on the Wednesday before lie was shot, when he 
went into the house on Fifteenth street; I saw him take 
a key out of his pocket, unlock the door, and go in ; he 
came out in about an hour; I am acquainted with Mrs. 
Sickles ; I saw her go backward and forward often ; I 
saw her go in and then out the back way ; he would go 
to the back gate and let her out, and then would come 
out of the front door. 

,Q.—How long were they in the house ? 

A.—About an hour. 

Q.—How did you know that it was Mrs. Sickles? 

A.— I inquired different times; I saw Mrs. Sickles at 
her own house after that, then other persons were 
present; she was the lady I had seen go into the 
brick house. 

Q.— How often had you before that Wednesday seen 
him go into that house ? 

A.—I saw him go in three times before, when he un¬ 
locked the door and took the key from his pocket; saw 
Mrs. Sickles go with him and have hold of his arm, ex¬ 
cept the Wednesday before Mr. Key was killed. 

Q. — What time elapsed between these three times 
you saw them go into that house ? 

A. —About a week. I saw them go in three times 
within three weeks. Key came up to my door in Octo¬ 
ber. lie rode up. He stepped on the porch and asked 
me whether the house was occupied. I said no. He 
asked me who the house belonged to. I told him to a 
colored man named John Gray, and he lived some¬ 
where on Capitol Hill, and that the colored people 
could give him all the information. He came about 
three weeks after that, and tied his horse to my tree. I 
asked him whether he did not know that that was 
against the law ? [Laughter.] 

Mr. Ould— I suppose that is not evidence. 

Witness— I asked him not to tie his horse there again. 

Mr. Ould—That’s not evidente. Stop, Mrs. Brown. 

Witness — I was only telling you what it was. He 
said, I won’t tie it there any more. He said, I rented 
this house for a friend of mine, and want to see how it 
is situated. I don’t know whether he said it was for a 
Member or Senator. He then untied his horse and 
went away. I never spoke to him any more. 

Q.— Did you notice anything Mr. Key had with lym ? 

A.— I noticed, on that Wednesday, he had on a shawl 
when he went in. It was on his left arm. But had 
none when he came out. This was on the Wednesday 
before he was shot. When he first came to the house, 
we laughed when we saw the smoke come out of the 
chimney. He went down the yard and got wood to 
make a fire. Saw a white string tied to the upstairs 
shutters, so that when the wind blowed it would swing. 

Q.—Have you seen the shawl since? 

A.—I saw the shawl, but you know there arc many 
alike, I don’t like to swear to this one. 

Mr. Ratcliffe (to officer)—Tell Mr. Mann to bring the 
shawl in. 

Witness—I don’t want to tell a lie. [A shawl was 
produced—it had a grey and red border.] Witness [ex¬ 
amining]—This looks like it. He had it folded on his 
left arm. 

Q — How was Mrs. S. dressed ? 
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A.—She had on a I'ttle small plaid silk dress, which 
ahe wore open, and she had a black Raglan—a cloak, 
3 'ou know, as I call it—fringed with bugles, and a black 
velvet shawl, with lace. And I saw her in a brown 
dress, like a travelling dress, the Wednesday she went 
in and out the back way. In entering the house the 
back way—it was where they put the wood—the mud 
was that depth (four or five inches). The alley was not 
paved. 

Q. — What was the state of the weather ? 

A.— It was always fair when I seed them. 

Mr. Ould— That’s not evidence. 

Mr. Brady —You say Mr. Key told you he hired the 
house for a Senator or Member. Did anybody occupy 
it except Mr. Key and the lady? 

A.— Never saw anybody go in but theirselves. I am 
sure I did not. 

To Mr. Graham—Saw them go up and turn back. 
They saw two policemen standing down K-street. They 
were at the gate. I was at my gate. They went up 
Fifteenth street as far as'I could see them. 

Mr. Stanton requested that the prisoner might retire 
during this examination. To this the prosecution said 
they had no objection. 

Mr. Sickles accordingly retired, accompanied by an 
officer. 

Mr. Graham— Did you see them come back that day? 

"Witness— Not likely. They were so scart, they run 
away. [Laughter.] 

Cross-examined by Mr. Ould—Whereabouts do you 
live? 

A.—I live next door but one to John Gray’s. There 
are three little houses, in a small frame. I live on the 
north. 

Mr. Brady here put in a true copy of the survey of 
the premises, from the Surveyor’s Office. 

Mr. Ould examined the witness particul trly about the 
houses and their tenants in that immediate neighbor¬ 
hood. She said the first time she saw Mrs. Sickles was 
three weeks after Mr. Key told her he had taken the 
house; never held a conversation with her until she 
went to Mrs. Sickles’ house; I think it was in November 
when Mr. Key first came to Gray’s house; I tuck no 
particklar notice ; I was standing at ray gate. 

Q. — How many feet from Gray’s honse ? 

A. — I never measured it. [Laughter.] 

Mr. Ould— About as far as the back part of this room 
from where you stand ? 

A. — I don’t think it’s so far. 

Q.—How do you know it was Mrs. Pickles ? 

A. — Because I inquired, and was told; I asked differ¬ 
ent people, and they all told me it was her, and when I 
saw her at her own house, I knew it was the same per¬ 
son. 

Q .—Why did you go there ? 

A.—I went to see if it was the same lady. 

Q.—What was the occasion of your going there? 

A. — She sent for me to identify her, whether she was 
the same person ; it was the Tuesday after the killing. 

Q.—How many times altogether did you see them go 
into the house? 

A. — Three times, and at another they only came to 
the gate ; as I said before, Mr. Key uElocked the door 
fer her to come in. 

Q. — How far off were you ? 

A. — Not so very far, from here to there ; she had a 
black bonnet on but no veil at the time I seed her; 
could see her feturs; I knowed her afore, and of course 
knowed her agin; I was standing at ray front door 
when I seed her go in at the front door; she passed by 
me and looked in my face; she was with Mr. Key each 
time ; the policemen were standing at the corner of K 
and Fifteenth streets talking when Mr. Key and Mrs. 
Sickles came there the last time ; they passed on to gO 
into the house; did not go furder ; they saw the police¬ 
men and immediately turned back. 

Q.—I suppose they saw them ? 

A.— I know they did. for they started off. 

Q.—Did they return that day ? 

A.—It is not likely they returned that day; not likely, 
gentlemen ; I did not watch more after that ; I knew 
they were not so foolish. [Laughter.] After they seed 
the police ; not likely afier that. [Renewed laughter.] 

Q.—Where does Mr. Seeley live ? 

A.—His alley opens very near to the back opening 
of Gray’s house; the white string was put out every 
time that he came first and made the fire. 

Q.—H )w do you kuow that it was he that made the 
fire? 


A. — Because there was nobody else to make Iheflre, 
and because I saw him go down and fetch the wood. 
[Laughter in Court. The Judge ordered it to be sup¬ 
pressed, as there was no cause for laughter.] Never 
saw Key go there by himself except the first time 
when he came about the house ; saw the string out of the 
window three or four times; if I had looked often er I 
might have seen it oftener. 

Q.—flow did you come to notice it? 

A.—Because I knew it was the signal, of course. 
[Laughter.] She was with him every time 1 saw him 
but that once; I saw him go down the yard for wood 
four or five times; of course when I saw him go down 
for an armful of wood he was there. 

Q.—You did not know whether he was there by him¬ 
self? 

A.—I should think he was not when I saw the signal 
flying. [Laughter.] 

To Mr. Radcliffe— It was Mr. Mann who called for me 
to go and see Mrs. Sickles, and there I identified her as 
the person whom I used to see go to that house ; tlie 
shawl wa" shown to me the next week, week after the 
death of Mr Key; the other man, I never cpuld speak 
his name [Mr. Gintrv,] was there when the shawl was 
shown to me ; I could not identify the shawl, but I sta¬ 
ted at that time that I thought it the same shawl: I 
think it now the same shawl, but I could not swear to 
it exactly because there are so many shawls like it. 

To Mr. Brady— I saw that same lady on Pennsylva¬ 
nia avenue; I never thought she was no lady when I 
saw her come to the house; I thought she was a servant 
girl; I saw her getting out of a carriage in the avenue 
and asked a gentleman who she was, and he told me 
she was Mrs. Sickles; I also saw her in the market. 

To Mr Carlisle— I saw the policemen go in the same day 
the shawl was shown to me ; I think the house was open¬ 
ed the Monday after Mr. Key’s death; I did not see peo¬ 
ple go in ; saw them at the door ; have no knowledge 
of any person breaking into the house; I could hear a 
noise of some persons inside, but I could not see them ; 
this was two or three weeks after Mr. Key’s death. 

To the District Attorney— Did not hear anybody in 
the house the week after Mr. Key’s death. 

Here the Court and jury took a recess for a few 
minutes. 

Mr. Brady exhibited to thejury the lock taken off the 
front door of the assignation house in Fifteenth street, 
and showed how it was fitted by one of two keys found 
in the pocket of the deceased. The second key belonged 
to the door of a house in C-street. 

Chas. Mann, examined by Mr. Ratcliffe—My business 
is that of a policeman ; am acquainted with the location 
of the house in Fifteenth street; I was in the house ; 
Mr. Magruder and yourself [Ratcliffe], and a third per¬ 
son were present ; I found this shawl there, a pair of 
gloves, a comb and some cigarettes; saw some chunks 
of wood there : found a shawl in the bed in the front 
room; this is the shawl; I showed it to Mrs. Brown, 
the last witness; Mrs. Brown went to the house of 
Mrs. Sickles with me for the purpose of recognizing 
her ; I took her there at your [Ratcliffe’s] instance. 

To Mr. Brady — On the first floor of the house there 
were two rooms and a kitchen; they were furnished 
in plain style ; there was a carpet, chairs, tables Und 
book-case; on the second story there are two rooms 
communicating with each other; in the backroom of 
the second story there was a bedstead and bedding, 
basin and pitcher, and perhaps a bureau; the bed 
looked as If it had not been made up for a week or 
two; there were soiled towels lying about; the shawl 
was found in the bed in the front room ; that bed 
looked as if it had not been made up for some time ; 
have not here the gloves and comb I found there; 
have them at home : I got into the house over the 
fence; there was a colored man inside who admitted 
me ; I took the key from the side-room door, and 
found it opened the front, door ; I unlocked it to admit 
Mr. Magruder and Mr. Ratcliffe. 

To the District Attorney—I got In through a back 
window into the entry ; a person opened the back win¬ 
dow and I went in ; the window opened easily; I hoisted 
it myself, and went in ; the other person did not. go in ; 
this person opened the shutter for me; did not open the 
back door at all; it was between one and two o’clock the 
day after Mr. Key’s death ; I left the premises the way 
I came in ; I did not examine the hack door; I tried to 
get in that way but did not succeed ; I found it locked ; 
these beds had not been made Rince they were occupied ; 
the gloves I speak of are not riding gloves, but a pair of 
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ordinary yellow kid gloves ; that was the only time I 
was in the house; I went with Mrs. Brown to Mrs. Sic¬ 
kles’ some two or three days or a week after that. 

To Mr. Ratcliffe—Think Mr. K y resided in the neigh¬ 
borhood of the Court-house. 

To Mr. Carlisle—Do not think the person who let me 
into the house was a white man. He was light com- 
plexioned. He followed me from the jail. I do not 
know at whose request. Never saw him previously or 
since. Saw him at the jail, and asked him to go 
along with me in the carriage, and he said he'd meet 
me there. 

Q.—What had he to do with the house? 

A.—I calculated he was to assist me. 

Q. — Why did you think he could admit you more 
than you could admit yourself? 

A. — I do not know about that. The attorneys of Mr. 
Sickles requested me to go to this house. I never re¬ 
ceived anything for it, nor have I been promised any¬ 
thing. There was a man at the jail, and I asked him 
to step into the carriage, and come up to the house. 

Q.— Was this John Gray ? 

A.— I do not know John Gray. 

Q.—Did you not hear that this was the owner of 
the house? 

A. — I understood at the jail that this negro fellow 
was to accompany me to the hou^e. 

Q.— Did you not say you did not know whether he 
was colored or white? 

A.— Neither do I. I was at the jail, and employed to 
do this business. I heard from some one of the coun¬ 
sel—Ratcliffe, I thiuk—that this man was to go with 
me. He followed us out to the gate, and, as I knew he 
was to go with me, I asked him to get into the car¬ 
riage. 

Q.— Did you inquire, or did anybody tell you, for 
what purpose this man was to accompany you to this 
bouse ? 

A.—I inquired very little about it. I calculated that 
this man was to go with me. 

Mr. Carlisle—That does not answer the question. 

Witness— I hardly know how to understand you. 
(Laughter.) Nobody told me why that man was to ac¬ 
company me to the house, nor did I ask anybody the 
reason why. I did not know what business I was to do 
after getting to the house. I knew I was to attend to 
some business. 

Q.—What explained the business to you? 

A. — I found out myself after I got there. 

Q. — It did not strike you before you got to the 
house? 

A.—It struck me before I got there. 

Q.—Where did it strike you ? 

A.—That is a nonsensical question. (Laughter.) 

Mr. Carlisle—Not at all, sir. You need not trouble 
yourself to express your opinion. I ask you where you 
were when the idea struck you ? 

A.— When I left the jail, 1 knew I was going to the 
house in Fifteenth street, and when I entered the 
house I found the articles I have described, and took 
them away. 

Q. —Nobody instructing you to do so ? 

A.— Yes, I was instructed to take them away by Mr. 
Ratcliffe. Mr. Mag Aider and Mr. Ratcliffe went with 
me, and told me to take possession of these things. 
This other man was there when we got there. Have 
never seen that person before or since. I tried the 
front door, and he showed me round the back way, and 
opened the shutter. He had not been there before. I 
thought we might find the back way open. I would 
like to have that man here, to see whether you could 
tell whether this man was white or colored. I carried 
the shawl to two or three persons, to see if they could 
recognize it. I carried it to Mrs. Brown and Mrs. See¬ 
ley. I went to the jail that morning of my own 
accord, and while there I was engaged in this busi¬ 
ness. 

To Mr. Brady—Am not much acquainted with that 
neighborhood. Don’t know whether the houses are oc¬ 
cupied by white or black people. 

Mr. Magruder—When it was decided that counsel 
should visit the house, it was agreed to take a police¬ 
man, and tins man was suggested as the person to show 
the house. 

Mr. Carlisle— Now you distinctly recollect that this 
man went to point out the locality of the house? 

A.—I do. 

Witness was directed by counsel to go home for the 
other articles found. 


Mr. Ratcliffe, one of the counsel, was placed Qn the 
stand, and related the circumstance of the visit to the 
house. He said they did not know at the time that this 
person [Crittenden, he believed] was a colored man, 
but somebody suggested that he was, and so they did 
not take him into the carriage. 

Mr. Brady—Describe what you found there. 

Witness—We found up there a bed all in confusion, 
and on that bed we found a shawl. Thinking I had 
seen such a shawl in possession of Mr. Key, it was sug¬ 
gested that the officer take charge of the shawl. Look¬ 
ing about we found a pair of gloves on the mantel, and 
a parcel of cigarettes. It was also suggested that he 
take charge of the gloves and comb found there. Can¬ 
not say that this is the same shawl, but it is like it. It 
was handed to Mr. Mann, and he was requested to take 
charge of it. I think Mr. Key resided in C street, about 
a mile from the house in Fifteenth street. Mr. Key 
was a widower, with four or five children. They had 
often been in my house. Mrs. Key has been dead some 
four or five years. 

Mr. Brady—That is all. 

Mr. Ratcliffe to Mr. Carlisle, with mock politeness— 
Any question, Sir? 

Mr. Carlisle—No, Sir. [Laughter ] 

John M. Seeley, recalled and examined by Mr. Brady 
—My attention was first called to the visits to the house 
in Fifteenth street by Mr. Key and a lady between the 
middle of January and the beginning of February last. 
Noticed Mr. Key and a lady go there frequently. The 
last occasion was on the 15th February. Mr. Key’s 
outside garment was usually a steel-mixed gray sack, 
and on other occasions a plum colored coat. Did not 
notice a shawl. Saw Mr. Key put a key to the lock and 
walk in. 

Q.—When Mr. Key and the lady were there the first 
time, had she walked with him ? 

A.—I did not tee her at any time except on foot. Do 
not know that she had hold of his arm. Did not see 
them come out on that occasion. It was between one 
and two o’clock. I noticed that after they nt in the 
door was shut. The next occasion that I particularize 
was Saturday, the 12th day of February. That was 
about the same hour. , 

Mr. Brady—Describe the whole incident. 

Witness—I was going up Fifteenth street. They were 
going up before me. Was walking leisurely. As I pass¬ 
ed the door of the house in Fifteenth street, they stop¬ 
ped and went into the house. The lady, as she went 
•in, drew up her veil and looked at me, and I looked at 
her. I have known Mr. Key for years. 

Q.—Did you observe whether the door was unlocked 
at that time ? 

A.—He unlocked it. I presume he took out the key. 
Saw them come out of the house that day. They were 
there about an hour or an hour and a half. They came 
out separately—she first. Both came through the front 
door. Some four or five minutes elapsed between her 
coming and his. She passed on toward her home, and 
he passed in the opposite direction. The only Sabbath 
I saw them go into the house was on the 20th of Febru¬ 
ary. It was about one o’clock, or perhaps half-past 
one. I saw him enter, but no lady with him. I imme¬ 
diately went up to a back room in the third lloor of my 
house and looked out the window. I saw the same lady 
come up through the alley leading from K street to L, 
which forms rather a T. Saw Mr. Key come to the 
back door, and walk down toward the gate, and they 
returned together to the house. To my certain knowl¬ 
edge that was Sunday, the 20th day of February. Am 
not prepared to say how long they stayed on that occa¬ 
sion—perhaps an hour or an hour and a half. The 
lady came out the way she went in, but I did not see 
how Mr. Key came out. Also saw her pass into the 
house the Wednesday or Thursday before Mr. Key's 
death. She passed in by the back gate. That was 
somewhere about two o’clock. Did not see Mr. Key 
there at all that day. Cannot state how long she re¬ 
mained, for I was compelled to leave on ray own busi¬ 
ness. The house had been of unfortunate repute when 
1 went to the neighborhood. The parties left, and the 
owner occupied it a short time. After he left it remain¬ 
ed unoccupied till I saw Mr. Key and the lady go there. 

Q.—Did you ascertain who the lady was? 

A.—I did. 

Q.—How? 

A.—By going and seeing whether she was the person 
it was said she was; 1 went to see her about ten days 
after the fatal occurrence; I went to her residence, and 



TflE WASHINGTON TRAGEDY. 


G9 


paw slip wag the identical game person ; I went In com¬ 
pany with my wife and daughter, who had also noticed 
them; there was a gentleman present named Hart; the 
lady introduced as Mrs. Sickles is the person that came 
to the house in Fifteenth street. 

To Mr. Ould—I passed that house daily ; I saw this 
lady’s face three or four times, perhaps; think I saw her 
face every time she visited ; her face was uncovered by 
a veil at all other times except the time when she threw 
it up; whe« I was looking from my back window she 
was perhaps seventy feet from me; the window was 
open and I saw her features distinctly; she appear¬ 
ed as if she was looking round to see whether any¬ 
body was looking at her ; she did not throw her glance 
at the window where I was ; on the 23d or 24th, when I 
R iw her going through the alley on K street, I was at my 
own back gate ; think she observed me then ; she made 
no effort to conceal her features, but went siraight up 
to the door; she had no veil over her face ; if I had met 
her walking on the avenue think I would have recog¬ 
nized her Immediately; had seen her passing about the 
city prior to that, and was told she was Mrs. Sickles ; 
when she came to this house I thought it was the same 
person ; am satisfied now that it was, because I went to 
their house and satisfied my«elf that it was she ; I was 
told by hearsay that it was Mr. Sickles; to satisfy my¬ 
self that it was. I went to her house to see her, and that 
fully sati-fied me. 

To Mr. Graham—The walking was very bad, miry, 
and muddy on some occasions when she came to the 
house; the alley-way is a very deep, marshy, muddy 
alley, so much so that the carts with coal could hardly 
get in; the walking was worse on these occasions than 
it has been for years before. 

Mr. Carlisle—You thought it an extraord nary place 
■for any decent woman to go along. 

Witness —I thought it an extraordinary place for any 
body to go along ; the time I visited Mrs. Sickles’ house 
was aoout a week after Mr. Key’s death ; I went with my 
wife and daughter through curiosity. 

Mrs. Sarah Ann Seeley sworn and examined by Mr. 
Brady — Isthewifeof John M. Seeley; knew Mr. Key 
from a boy, when his father lived in Georgntown ; saw 
Mr. Key and Mrs. Sickles three different times on the 
16th of February ; the first time my attention was called 
to Mr. Key and Mrs. Sickles, they were pacing about 
■the street, and the police had a warrant against him ; 
saw Officer Ginnity there, who stopped them in the 
evening; when I saw them it was dusk; they were 
passing Fifteenth street as if going home ; the first time 
I saw him on Mr. Gray’s premises, he was carrying 
wood in his arms; the next time, he was in the alley, 
with a small roll in his hand, twisted, which might be 
paper; I only saw him once with wood In his arms; I 
once saw her on K street ; I saw her come through the 
alley on Wednesday before Mr. Key was killed ; this was 
about one o’clock; can’t say how long she remained 
there ; did not see her come out of the house ; never saw 
her enter there but once, and then she went in alone ; 
she was dressed in black silk ; the square in tfie silk was 
dark brown with narrow stripes somewhat darker; can¬ 
not say whether they were black or bottle green ; she 
had on a large velvet shawl, with twisted silk fringe ahd 
bugles, black bonnet and feathers, and a short black 
lace veil ; the first day I saw her she wore a white and 
black silk and worsted dress, and she always had on the 
8ame shawl ; cannot say whether lie wore an overcoat 
or shawl; had a small cane and keys in his hand which 
rattled ; I found out it was Mrs. Sickles for certain ; for 
more than a week after the decease of Mr. Key I went to 
Mrs. Sickles’ accompanied by my husband and daugh¬ 
ter, and there identified her as the same; I was .intro¬ 
duced to Mrs. Sickles by Mr. Ilart; she recognized us 
immediately aftar we passed into the room. 

Cross-examined by Mr. Ould—When I recognize! the 
rattling of the keys it was on L street. Mrs. Sickles 
was with him at the time. I could not see them go in. 
>fy house was on L, and the : rs was on Fifteenth. I was 
i the back part of my house In the second story. She 
\-ore a short veil on that occasion. I could distin¬ 
guish her features. She looked like a pe-son badly 
frightened. 

(j.—How did she exhibit this? 

A — I can’t give the indications of fear. She looked 
as if she were severely threatened, judging fora 
the manner she was walking and running after Mr. 
Key. 

Q—That is your impression ? 

A.— It is. They were on the pavement immediately 
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beneath us. My daughter called my attention to them- 
I did not pay as much attention to Mr. Key as I did to 
Mrs. Sickles. I had seen them on the morning of the 
16th of February, about eleven o’clock, between three 
and four in the afternoon, and again in the dusk of the 
evening. This was the only day 1 saw them together. 

To Mr. Brady—I did not know how long the house 
had been occupied. I only knew it was occupied when 
I saw smoke coming from the chimney. Did not see 
anybody else coming there after Mr. Key began to 
come there. 

Cross-examined by Mr. Ould—She always wore a 
splendid shawl. Black velvet, silk fringe, with bugle 
trimmings. It was a large shawl. It came down low 
on her person. Mr. Hart received us at Mrs. Sickles’ 
door. 1 told him what we came there for. I went 
to see her to be certain of knowing her. When people 
are summoned to Court, they have to be particular. 

The Court reminded the witness that she must an¬ 
swer the questions first, and then if she had anything 
to explain, she could do so. 

Witness begged pardon. It was the first time, she 
said, she was ever in Court. Please excuse me this 
time. (Laughter.) 

Mr. Brady—No wonder you’re frightened, seeing so 
many lawyers here. 

Mr. Carlisle—The woman can beat us in talking. 

Mr. Ratcliffe—It is well they can beat us in some¬ 
thing. 

Witness—Mr. nart asked me whether Mrs. Sickles 
was the same person I said I thought she was. Mrs. 
Sickles was in her chamber. She first recognized my 
daughter. It was in the morning, between nine and 
ten o’clock. She repeated she saw Mr. Key pass in the 
back way. 

Cross-examined—She repeated the description of Mrs. 
Sickles’ dress. Mrs. Sickles asked my daughter whether 
she was not looking out of the window when she and 
Mr. Key passed by our house. My daughter replied 
in the affirmative. 

James Ginnity examined by Mr. Brady—Am a police 
officer. Knew Mr. Key between five and seven years. 
Knew Mrs. Sickles. 

Q.—Did you ever observe Mr. Key and Mrs Sickles 
together in this city? If so, when and where? 

A.—On the 16th of February, I was standing at the 
northeastern corner of Fourteenth and L streets, in 
company with several gentlemen. They remarked— 
“Here comes ”— 

The District Attorney—Never mind that. 

Witness—A remark was made which attracted my 
attention to Mr. Key and the lady. 

Mr. Brady—Describe their manoeuvres. 

Witness—They came down L street to Sixteenth 
street, then went up to K street and up Fifteenth street, 
north of L; I stopped to look after them, and as I 
thought they turned down L street. I looked after 
them, and Mr. Key looked behind ; he might have been 
in a little store on the corner, he peeped out, and drew 
in aga'n; he came out and walked down the street, and 
I stepped up and spoke to him from one or two minutes 
on Fifteenth street, between L and M; the lady was 
standing with htm. I took a good look at her and went 
home. They went down Fifteenth street. I do not 
know where; he had a small brass key twisting in his 
fingers; it was a key like this [a key in the lock belong¬ 
ing to the door.] 

Q—-Who was present besides you that day looking at 
this proceeding and observing it? A.—There was a 
great number of people on the steps of the doors and 
ail along these streets. 

Q.—Engaged in observing them ? A.—Yes, engaged 
in observing them. 

Q — Did you at that time 'know it was Mrs. Sickles? 
A.—No, sir. 

Q.—When did you discover it was Mrs. Sickles? 
Q.—The following week or week after. I think it was 
after the decease of Mr. Key; I was requested by one 
of the counsel for the defence to go and see if 1 could 
not recognize her. I went to Mr. Sickles’ house. Mr. 
Hart asked me up stairs, and I went; I saw Mrs. Sickles, 
and recognized her as the lady I saw on Fifteenth 
street. I know James Miller, Alex. T. Borland, David 
Welsh, Thomas Langley, Joseph Edwards and Win, 
Prentice, and think all of them were present when I 
observed Mr. Key and Mrs. Sickles. The lady I identi¬ 
fied is tlie same lady all these persons saw. 

To Mr. Ratcliffe—The walking was v*ry bad that day. 
There were several persons besides these I have named, 





70 


THE WASHINGTON TRAGEDY. 


both white and black, standing at the doors and win¬ 
dows, watching Mr. Key and Mrs. Sickles. 

Matilda Seeley, a bright, fair-haired girl of sixteen, 
sworn. Examined by Mr. Brady—Knew Mr. Key; 
knew Mrs. Sickles; knew John Gray’s house : saw Mrs. 
Sickles go 1° there once two weeks before Mr. Key’s 
death; she went in alone by the alley; had seen her 
in company with Mr. Key in that neighborhood ; saw 
her twice one day ; the first time was between eleven 
and twelve, and the second time between three and 
four; when I first saw her I was standing at the cor¬ 
ner of Fifteenth and L streets, and the second time, at 
the second floor front window; saw Mr. J£ey go in once 
by the back way ; afterwards saw Mrs. Sickles at her 
house, and slie recognized rue. 

To Mr. Carlisle—Did not see either go into the house 
that day. The day I saw her go in was not the day I 
saw him go in. 

The Hon. John B. Haskin, recalled—I remember a 
visit which I made to the house of Mr. Sickles at a time 
there was a salad there ; this was in April, 1858. Mr. 
Sickles had left the city the previous day for New York 
or Albany. I called, at the request of Mr. Sickles, to 
see if his wife wanted anything. 

Counsel—Relate the circumstance. 

Mr. Haskin —A few days after Mr, Key had called 
at my house, to converse with me in regard to some 
correspondence, Mr. Sickles was called to New York on 
business ; before going, he came to my seat in the House 
of Representatives, and desired me, as having been fa¬ 
miliar with himself and wife for years, to drop up occa¬ 
sionally and see his wife, and see if she wanted any¬ 
thing ; the day following I had occasion to go with my 
children and wife to Georgetown, to get some shoes, and 
when we got opposite the President’s house the request 
of Mr. Sickles occurred to me ; I drove up to his door, 
helped my wife out in a hurry, rushed up stairs, opened 
the front door and the door of the little library without 
knocking; on entering the little library, I found Mrs. 
Sickles and Mr. Key seated at a round table with a large 
bowl of salad on it; she was mixing it; there was a 
bottle of champagne and glasses on the table, [laughter, 
which was suppressed by the officers;] I excused my¬ 
self for my abrupt entrance; Mrs. Sickles got up, 
blushed, and invited us to take a glass of wine with her ; 
after sitting there for a moment, I hastened away with 
my wife ; on entering the carriage, or immediately af¬ 
ter entering it, my wife said [an attempt to interrupt 
witness being ineffectual] that “ Mrs. Sickles was a bad 
woman.” 

Q,—Did you have any conversation with Mr. Key at 
that time in that room ? 

A. — Very little; I think Mrs. Sickles on that occasion 
introduced my wife to Mr. Key. 

Q.—Did your lady ever visit there afterwards ? 

A.—No, Sir. 

Q. — Did you see Mr. Key and Mrs. S. any time after 
that? 

A.—Yes. 

Q.—Where ? 

A. — Shortly after that, in riding through the cemetery, 
near Mr. Corcoran’s country residenoe, I met Mr. Key 
and Min. Sickles in the cemetery ; saw them at the 
theatre once or twice, and once or twice on the avenue. 

Q,—You have alluded to this correspondence and its 
termination. Did you speak to Mr. Key about it ? 

A. — Mr. Key came to me and talked to ine about it. 

Mr. Carlisle— That does uot strike us as material. 

Mr. Brady wanted to how how Mr. Key expressed 
himself towards Mrs. Sickles, but would not insist on 
the question. 

To Mr. Ould—This salad and champagne interview 
was between four and six in the afternoon. 

Mr. Brady— I propose to ask how, after fhis corres¬ 
pondence between Mr Sickles and himself, Mr. K. y de¬ 
scribed Mrs. Sickles—how childlike she was, and how 
innocent, and what paternal relations he occupied to¬ 
ward her; that she was a mere child, and that he 
looked on her as a father. Is there objection to that ? 

Mr. Carlisle—Certainly. I had uot the slightest ob¬ 
jection t hat Mr. Haskin should pronounce the judgment 
of a virtuous matron on the conduct of this woman in 
April, 1858. though not strictly evidence, but I do uot 
see what Mr. Key’s description of Mrs. Sickles has to 
do with this case. 

Mr. Brady— It is difficult for the defence to conceive 
what line of remark or argument the prosecution may 
pursue as to the relations between these parties. We 
know that when the relations between a mau and a 


woman are called in question, suggestions frequently 
are made about a husband being too confiding, too in¬ 
dulgent, too kind, and that is sometimes turned into a 
pretext in extenuation of the act of the adulterer. I 
desire to show that Mr. Key had coiniuuni ated to Mr. 
Haskin, and intended Mr. Haskin to ira ress m the 
mind of Mr. Sickles that Mr. Key claiint ; to regard 
Mi s. Sickles as a young person who stood towards him 
in the relation of a child, and that he was almost in the 
situation denominated in law in loco parentis, and 
that, to prevent any possible suspicion on the part of 
Mr. Sickles, that he (Key ) could have towards that giil 
anything but honorable intentions, he made tin* decla¬ 
ration which I refer to, and which was communicated 
to Mr. Sickles. 

The Judge—It does not appear to me that anything 
Mr. Key said on the subject of his relations with Mrs. 
Sickles can be evidence on t|ns trial 

Mr. Brady—Well, I have made the offer. It is under¬ 
stood, and I do not propose to argue it. 

Mr. Graham—The Court will note our exception to 
its exclusion. 

Mr. Carlisle to witness—You are not mistaken about 
the point of time. It is as long ago as April of last year 
that you found Mrs. Sickles entertaining Mr. Key in 
her own house, in the absence of her husband? 

Witness—No, sir, I am not mistaken about the 
time. 

Mr. Brady—Did you ever communicate to Mr. 
Sickles this fact which you have related on the stand ? 

Witness—Never, sir. 

Mr. Carlisle—She was mixing the salad for him? 

A.—There was a large bowl containing salad, with a 
large wooden thing to fix it. She was using the wooden 
thing. (Laughter.) 

Q.—Anything particular about that? 

A.—Nothing particular. 

Q.—And the champagne was ordinary champagne? 

A.—Yes, ordinary champagne. 

Mr. Ould—How much of it had disappeared ? 

A.—I think about half had disappeared. 

The Court at this time adjourned. 


FOURTEENTH DAY— Tuesday, April 19, 1859. 

Judge Crawford took his seat on the bench at twenty 
minutes past ten, and after an interval of several min¬ 
utes passed in complete silence, Mr. Sickles came in, 
accompanied by the jailor and officers. 

James Mann, police officer, was re-called, and pro¬ 
duced a pair of gentleman's gloves and a common 
cotnb. Did not preserve the cigarettes. 

Emanuel B. Hart examined by Mr. Brady— I reside 
in the city of New York. Am Surveyor of the port of 
New York. Have kuown Mr. Sickles twelve years. 
Have seen the witnesses that were examined yesterday 
—Mrs. Brown and Mr., Mrs. and Miss Seeley. Saw 
them at Mr. Sickles’. Mr. Ratcliffe suggested to me 
some persdus would come that day to identify Mrs. 
Sickles and requested me to admit them. They came 
and I admitted them, and they saw Mrs. Sickles in my 
presence. 

To the Judge—Mrs. Brown came on Monday or Tues¬ 
day, and the others some four or five dajs afterwards. 

To Mr. Ould—I was staying at the house at that time 
at the request of Mr. Sickles. 

Mr. Sickles by permission of the Court, retired in 
company with the jailor. 

John Thompson (an intelligent looking young man, 
speaking with a broad Scotch accent) was examined by 
Mr. Biady—I reside in New York. I was at one time 
coachman for Mr. Sickles. L went to him on the 16th 
of November, 1857. 1 left him on the 4th of February, 

1859. I was acquainted with Mr. Key by seeing him 
and driving him. Mrs. Sickles went from the house in the 
carriage alone. She went out mostly from 12 to 1, and 
remained out till 4 or 5 and sometimes 6 p. m. The din¬ 
ner hour was usually five or half-past five. Mr. Sickles 
went away before twelve, and usually came back from 
four to five. Mr. Key always found Mrs. Sickles in the 
street. Could hardly mention a day that he did not 
meet us. He met us at the Presidents’ Mr. Donaldson’s, 
Mr. Gwyn’s, aud Mr. Slidell’s. Sometimes he would 
get into the carriage and tell me to drive through back 
streets. When he would meet us, he would always sa¬ 
lute Mrs. Sickles, aud say, “good morniug, Madam.” 
Sometimes he would remain on horseback, and some- 
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times dismount. He never got into the carriage at 
Mr. Sickles’door, and always but once got out before we 
got back to the house. He always got out at the corner 
of the avenue and Fifteenth street, at the Club House. 

I knew him only once to come home with Mrs. Sickles, 
that was in April or May of last year. He went into 
the house and when he came out I could not say. I 
have known Mr. Key to come to the house while Mr. 
Sickles was absent in New York. He always came at 
dusk. I knew him to be there every night almost. 
Sometimes I knew h : m to remain untii late at night. 
At other times I did not know how long he would re¬ 
main. He and Mrs. Sickles always remained in the 
study. The door was shut while they were there. 
There was a sofa in that room with its foot right at the 
door. Have known him to be there one night while 
Mr. Sickles was absent till one o’clock in the morning, 
lie was always there when I went to bed at ten or eleven 
o’clock. I do not know how long he remained on these 
occasions. There was no person in the room but Mrs. 
Sickles and Mr. Key. If there was any other gentle¬ 
man in the house it is likely I would know it. The 
night he was there at one o’clock they were in the 
study. He came there at seven o’clock. There was no 
other visitor between these hours. I think that was 
May, 1S5S. 

Q—Did anything particular occur to which your at¬ 
tention was called ? 

A.—Yes, sir. 

Mr. Brady—Relate it to the jury. 

Witness—I was going to bed about one o’clock. I 
went to the head of the hall stairs and met the seam¬ 
stress.—I stood and talked a little while with her, know¬ 
ing that Mr. Key was in the room. We thought the 
hall bell had rung, and Mr. Key and Mrs. Sickles came 
to the hall door and looked out. There was nobody 
there ; they shut the hall door and locked it again ; they 
went into the study, and I heard them locking the study 
door and the door that leads into the parlor. There 
are two doors in the study; heard them locking both 
of these. I stood a little while and heard them making 
this noise on the sofa for about two or three minutes. 
1 mentioned to the girl that they were making a noise; 
the girl ran away; she would not hearken to me— 
(laughter)—as it was not language suitable for her to 
hear. I heard them for about two or three minutes. I 
then went to bed; I knew they “ was’nt” at no good 
work—(laughter)—I had been out that night, and came 
in at 12 o’clock. I knew they were, and it was the con¬ 
versation among us all, that- 

District Attorney—Never inind that. 

Witness—I have seen Mr. Key come round the square 
and pass the house while Mr. Sickles was in the house ; 
perhaps an hour after he would come up when Mr. 
Sickles had gone out. and then he would come in; he 
never came in the house while Mr. Sickles was in the 
house except on reception days ; he always rang the 
bell when he came to the door. The last time I saw 
him w;is at Taylor & Maury’s bookstore, Pennsylvania 
anenue. They have visited the Congressional ceme¬ 
tery two or three times, and two or three times the 
burying ground at Georgetown. These visits would be 
made between one and three o’clock. He would meet 
us somewhere in the street. They would walk dowp 
the grounds out of my sight, and be away an hour or 
an hour and a half. Then they would come back and 
drive away. Sometimes he would ride, and tie his 
horse; another time I drove her to the gate. 

Q.—Then when they came out again what would they 
do ? 

A.—They both got into the carriage; there was only 
one time that Mr. Key rode with Mrs. Sickles in the car¬ 
riage to the Congressional burying ground ; another 
time he rode out on his horse, tied the horse to the rail¬ 
ing, helped Mrs. Sickles out of the carriage, and walked 
down the burying ground ; they staid an hour; another 
time I brought Mrs. Sickles in the carriage alone, and 
when I got there I saw Mr. Key’s horse there; a col¬ 
ored man came up and handed her a letter ; she took 
the letter aud walked down the grave yard. Mr. Key 
came afterwards in a carriage, and told his colored man 
to take the carriage home; he then followed her down 
the burying ground, and they were there for about an 
hour. Mr. Key on coming back went off on his liftrse 
across the country, and I drove Mrs. Sickles home. 

To the District Attorney—Every time Mrs. S. rode 
out Mr. Key met her ; there might be some days he did 
not meet us, but very few; we drove out nearly every 
day ; we left Washington last year the 1st of July ; the 


first time I saw him was in April, 1S68 ; from that time 
to the 1st of July never a week passed without my 
seeing him ; the first time I saw him was on horseback, 
with two or thr*.e gentlemen, and I was driving Mr. 
Sickles ; he visited the house next day, and visited it 
daily after that time, but not when Mr. Sickles was 
present; he visited the house some day every week; 
when Mr. Sickles was at home he visited on reception 
days, but otherwise I neve* knew him to visit while Mr. 
Sickles was at home ; he usually visited in the after¬ 
noon, about two or three o'clock*; these visits would be 
the first time I would see him that day; I always drove 
out about twelve or one o’clock, and he always iuet 
us ; the days that he did not meet us he would visit the 
house ; Mr. Sickles always went away about twelve 
o’clock, and I came with the carriage shortly after¬ 
wards ; the witness then repeated the evidence about 
the occasion when he saw Mr. Key at the house at one 
O’clock at night. 

Q.—What conversation did you have with Bridget ? 
(Laughter.) 

Witness—Oh no conversation—only a little joke. 

Q.—Where were you standing? 

Witness— I stood with my shoulders to the head of the 
hall sta rs. 

Q.—And you engaged in conversation with Bridget ?^ 

Witness—Oh no conversation particularly. 

Q.—What happened after that ? 

Witness—Well I was only talking to her as one ser¬ 
vant talks to another. 

Q.—What was that conversation about ? 

Witness—Well I cannot exactly say, something about 
myself I guess. (Laughter.) 

Q.—You do not know the nature of the conversation? 

Witness—No sir, but I think I went on after that to 
talk about the people sitting down stairs. In the course 
of two or three minutes after they went in from the hall 
door I heard them making a noise which 1 mentioned ; 
that was a second conversation ; our conversation was 
only a general thing among help ; we must talk to one 
another ; the conversation was about Mr. Key. 

Q.— Was that the first or second ? 

Witness— I cannot exactly say what I was saying to 
the girl. Some joking language, likely. 

Q. — In which of the conversations that you had did 
you allude to the thing down stairs? 

Witness—I cannot exactly tell you the conversation. 
The first conversation was not alluding to Mr. Key at 
all. This was after I saw him. 

Q.—How long did you stay there? 

Witness—Ten or fifteen minutes. 

Q. — What kind of a sofa is in the study ? 

Witness— A pretty large sofa. Its covering is red. 

Q.—A substantial one? 

Witness— I never sat on it. I cannot tell you. It 
seems to be. 

Q.—Was it a fine piece of furniture? 

Witness—Yes, a nice piece of furniture. 

Q. — Was it new or old ? 

Witness— It was in the house before I came to it. It 
seemed pretty. It looks pretty good decent. (Laugh¬ 
ter.) I think Mr. Sickles went to Baltimore or Phila¬ 
delphia one night. I cannot exactly say how long 
he remained. Mrs. S. did not leave Washington last 
winter. 

Q. — Did Mr. Key visit Mrs. S. on these occasions of 
Mr. Sickles’ absence at night? 

Witness—lie always vis>ited her at night to my know¬ 
ledge, when Mr. Sickles was away. 

Q—Was Mr. Sickles away during the month of Janu- 
a; y last ? 

Witness—I cannot exactly say. Am not certain. 

,Q.—After you had driven Mr. Sickles to the cars 
these evenings when he was absent from the city, do I 
understand you to say that Mr. Key visited Mrs. 
Sickles ? 

Witness—I did not say so. 

Question—What did you say ? 

Witness—I minnot exactly say whether Mr. Sickles 
was away a night or not, this year. Think I drove him 
once to the cars to go to Philadelphia, but cannot ex¬ 
actly say whether he went away or not. It was my 
impression he was going to Philadelphia. 1 did not 
see him get into the c:t s. 

Question-Had lie baggage with him? 

Witness- He had a ca pet bag. 

Question—1 want to know whether Mr. Sickles was 
absent these evenings Mr Key visited Mrs. Sickles at 
her house ? 
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Witness—I cannot exactly say when Mr. Sickles was 
away. Rut I know that if he was away any night last 
year or th ? s, I would not be right back to the house 
before Mr. Key was there. Whenever Mr. Sickles was 
away, Mr. Key was there. It is in ray memory that I 
drove Mr. Sickles to the cars last January, but I always 
noticed that after I drove Mr. Sickles away, Mr. Key 
always came to the house afte-wards. 

Mr. Ilrady—On occasion? when they went to the ce¬ 
metery, and Mr. Key and Mrs. Sickles went inside to 
walk, were they all of that time out of your sight? 

Witness—All the time out of my sight. 

Q.—You said something about directions to drive 
through the back streets; do you recollect the night of 
Senator Gwin’s party? 

Witness—Yes, a fancy ball last year. 

Q.—What time did they leave that party? 

Witness—About two o’clock in the morning. 

Q.—Who left? 

Witness —Mr. Key and Mrs. Sickles left Senator Gwln’s 
hou%e and got into the carriage together ; I drove him 
and her to the National Hotel. 

Q.—Then what happened ? 

Witness—They sat in the carriage a little while, when 
Mr. Key got out and bid her good night. 

Q.—And what became of her? 

Witness—I drove home. 

Q.—Did you drive by the shortest road to the Nation¬ 
al Hotel ? w 

Witness—I was told to drive down II or I street. 

Q.—Who t old you ? 

Witness—Tr was always Mrs. Sickles. 

Q.—Wero the orders given in the presence of Mr. 
Key ? 

Witness—Yes. 

Q.—Had they left that party before that? 

■Witness—That, was the only time I drove them from 
the party that night; Mr. Sickles was at that time home 
in his bed; I cannot exactly give the date of that 
party. 

To Mr. Ouid—These orders to drive in back streets 
were always given by Mrs. Sickles; Mr. Key was always 
in the carriage at the time. 

To Mr. Carlisle—I always got orders from Mrs. Sic¬ 
kles to drive to those houses where she visited, and we 
always met Mr. Key at one of the houses or in the 
street ; she always gave me a “ lie bill” of the houses 
she wanted to visit, and I drove to them as suited my- 
self; I drove past this City Hall one day while Mr. Key 
and Mrs. Sickles were in the carriage; he came in, and 
she waited outside till he came out again, and then I 
drove to Georgetown ; t his was last year, perhaps In 
May ; I met him almost every day in the year, and so 
cannot fix the day ; this was the only occasion I ever 
stepped in f ont of the City Hall: I often drove round 
this way, but. she never gave me any particular orders 
to drive past the City Hall; I drove her to Mr. Key’s 
house in C street; I left him there as we came from the 
cemetery, but she did not go in ; she left a card there 
for Mrs. Pendleton. 

G. W. Kmerson sworn—Resides in this District; is by 
profession a butcher; have a stall in the market house; 
have known Mr. Key four or five years; knew Mrs. 
Sickles; she had been dealing with me for two sessions 
of Congress; have seen Mr. Key in her company, and 
on Thursday previous to the tragedy; that was at an 
unusual hour for her, between eight and nine o’clock, 
her ordinary time being between ten and eleven ; she 
came to the bench and gave me the order; she asked 
me how much it came do, and then handed her porte- 
monnaie to Mr. Key, saying, “Pay Mr. Emerson ;” he 
took a ten dollar gold piece out and banded it to me, 
and I gave the change. 

Cross-examined by Mr. Ould—It was the 18th of Feb¬ 
ruary; I did not know the person w'io accompanied 
them the session before the last; Mr. Sickle* accompa¬ 
nied her in marketing oftener this session than during 
the previous on*?. 

John Cooney, sworn, examined by Mr Rrady—T< the 
present .coachman of Mr. Sickles; have been since the 
8th of February ; had not been employed by him be¬ 
fore; I took the place of John Thompson ; I had been 
living in Washington three months before that, time ; 
never saw Mr Key till the second day I went to live 
with Mr. Sickles; I met him on the avenue, on the 
square; I was on the box, driving Mrs. Sickles in the 
coach; Mrs. Sickles rung the'coach bell; I drew up, 
and Mr. Key got in ; I drove them to Douglas’ green¬ 
house, and from there down the avenue ; we met Mr. 


Key afterwards in some of the back streets, when he 
would get into the carriage; cannot say whether any 
visits were paid that day ; he got out before we reached 
Mr. Sickles’house ; up to Mr. Key’s decease I usually 
left the house at one o’clock, or a little after; pretty 
much every day saw Mr. Key; he never went from Mrs. 
Sickles’ house in the coach, or returned with her ; he 
would join her on some part of the journey ; he met her 
pretty much at Douglas' greenhouse or at Taylor & 
Maury’s book store ; she was generally there before he 
was, and then he would enter her coach ; I was told of, 
but never saw him in her house; I remained in the 
upper part of the house when I was at home; I have 
noticed him five or six times around or about the 
house ; I have never seen trim at the house when Mr. 
Sickles was in it; I saw Mr. Key on the Sunday he was 
shot, and on the Thursday before—it was about five 
o’clock—at Mrs. Greenhow’s; there were in the coach 
Mrs. Sickles and Miss Ridgely ; Mrs. Sickles visited 
Thompson’s first; I saw Mr. Key come in afterwards ; 
left Thompson’s and went to Gov. Brown’s, and she, in 
not many minutes, followed him ; I drove th.*m to Mrs. 
Greenhow’s; Mr. Key joined them there; he stayed 
there an hour and a half or so ; I drove them to Fif¬ 
teenth street, and drove Mrs Sickles and Miss Ridgdy 
home ; can’t tell where he went. 

Mr. Brady—Do you remember, when the coach door 
was open, that Mr. Key stood with one foot on the side¬ 
walk talking with Mrs. Sickles ? 

Witness—I do not; I saw Mr. Key pass Mr. Sickles’ 
house about twelve or half-past twelve ; I saw him a 
(joartor of an hoar afterwards; the waiter man called 
ine to look at Mr. Key; I did not. sec him after that. 
Cr<¥?s-examined—I am Mr. Sickles’ coachman now. 

Mr. Wooldridge recalled—Mr. Brady handed him an 
envelope and letter, asking whether he had ever seen 
them before. 

Witness—Yes, both of them. I ?aw them on Friday 
before the killing. On the 2 jth of February saw them 
first, at the Capitol. They were shown me by Mr. 
8ickles. He read all of the letter except two or three 
lines. He could read no more. Tuat was about one 
o’clock. I gave it back to him, and put a mark on the 
envelope and tetter. 

Mr. Brady proposed to read that letter. 

The counsel for the prosecution, having examined it, 
submitted whether it came within the ruling of the 
Court. 

The Court decided it was admissible, and it was read. 

It is dated Washington, addressed to Mr. Sickles, and 
signed “ R. P. G.” The letter was handed to the jury, , 
and is as follows : 

“ Washington, Feb 24, 1S59. 

“ Hon. Daniel Sicklks— 

“ Dear Sir : With deep regret I inclose to your address 
the few lines, but an indispensable duty compels me so 
to do, seeing that you are greatly imposed upon. 

“ There is a fellow, I may say, for he is not a gentle¬ 
man, by any means, by the n ame of Phillip Barton Key 
& I believe the district attorney who rents a house of a 
negro man by the name of jno. A. Gray situated on 
15th street bt’w’n K and L streets for no other purpose 
than to meet your wife Mrs. Sickles, he hangs a string 
out of the window as a signal to her that he is in and 
leaves the door unfastened and she walks io and sir I 
do assure you 

“With these few hints I leave the rest for you to 
imagine 

Most Respfly 

“Your friend R. P. G.” 

Mr. Brady proposed to show by Mr. Wooldridge the 
declaration of the prisoner immediately before leaving 
his house for the scene of the affray in which Mr. Key 
lost his life, as tending to exhibit the prisoner’s condi¬ 
tion of mind, and as warranting the inference that he 
•was not legally responsible for the act. 

Mr. Ould did not see how this could, on any ground, 
be received as evidence. It was contrary to the rule, 
and would be opening the door wider than on any pre¬ 
vious occasion. 

Mr. Brady—Mr. Magruder will show the authorities. 

Mr. Ould—I do not propose to discuss it. 

Mr. Magruder commenced an argument by saying 
that it seemed to be the d<*sire of the other side to sup- 
press the truth, while the constant purpose of the de¬ 
fence was to bring out all the facts and circumstances, 
to enable the jury to pass upon the case intelligently. 
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The case for the prosecution was conducted, he said, 
as if your Honor were a Minos or a Rhadaftaanthus sit¬ 
ting to administer some brutal code in the regions of 
Pluto. 

The Judge called counsel to order. This argument, 
he said, was qne of law. 

Mr. Carlisle — So far as we are concerned, we arc 
quite willing that counsel should be allowed to express 
his views of how the case should be argued and con¬ 
ducted. and he is quite safe in supposing that our views 
will probably never coincide with his. 

Mr. Magruder called the Judge to witness that he was 
only speaking in reply to the remarks made in the 
course of the prosecution. There were here two prose¬ 
cutors—a public and a private one. Toat was rather 
an unusual spectacle in this court-house. Had he not 
the right to speak of the gentleman associated in the 
prosecution (Mr. Carlisle) as private prosecutor? It 
was a notorious fact that the Chief Magistrate of the 
country,the President of the United States, was applied 
lo to employ additional counsel to aid the prosecution, 
and that he declined to do so. 

The Judge— Mr. Magruder, do not refer, if you please, 
to the Chief'Magistrate of the country. He has nothing 
in the world to do with this matter. It is a matter of 
argument on a law point. 

Mr. Carlisle— The gentleman means to demolish the 
law point by commenting on one of the counsel for the 
prosecution. That is a novel style of argument. I 
think the gentleman had better content himself with 
answering my arguments, rather than harping at my 
presence. 

Mr. Magruder took the hint, and proceeded to argue 
the question. The evidence, he said, was offered as 
bearing on the prisoner’s state of mind, and he argued 
that in that, as well as in other points of view, the evi¬ 
dence was admissible. 

The District Attorney said that it was not his pur¬ 
pose to discuss the question at all. It had been already 
sufficiently discussed. lie simply arose for the purpose 
of making a remark. The motives which actuated the 
prosecution had been already frankly stated. He was 
surprised that a gentleman would rise in this place and 
say that the prosecution had suppressed the truth and 
suggested falsehood. If he believed that, and still ex¬ 
pressed high personal regard for the counsel who con¬ 
ducted the prosecution, the confession itself was li^nnil- 
iat.ing. 

Mr. Magruder explained, that he had sail the prose¬ 
cution was carried on on the basis of a suppression of 
the truth, and suggesting falsehoods by the technical 
objections raised. 

Mr. Ould also explained, that the remarks which he 
had made in reference to the theatrical organization of 
the defence, including a gentleman outside of the pro¬ 
fession—the Rev. Mr. Haley—were made in a playful 
spirit, and he was surprised that they had not been 
taken in that spirit. 

Mr. Magruder was glad the gentleman had had an 
opportunity of making the amende honorable. 

The Judge—It is proposed to prove what the prisoner 
said on first leaving his house, and shortly before the 
killing. Declarations of a defendant are never evi¬ 
dence for him, unless when they are part of the i \« 
tjestce , or are made evidence by the United S;ates. The 
length of Lafayette square is well known to the jury 
and counsel; and, in my judgment, the distance is too 
great to allow this declaration to be given as part of 
the res gestae. There is but one point of view in which 
the declaration can be received. That has been made 
one of the aspects in which it. is presented to the court. 
It is as to the insanity of the prisoner, or as tending to 
prove insanity at the time the act was committed. As 
far as the declaration may go to show that, I think it 
may be evidence. The acts and declarations of a man 
alleged to be insane are the best possible evidence of 
insanity ; and if these declarations are offered for that 
purpose, I do not feel at liberty to reject them. But 
they are rejected as part of the res gestae ,, and must be 
submitted to the jury simply as evidence of the insane 
condition of the prisoner at the time, and for no other 
purpose; that is. to show that the prisoner’s mind was 
in an unsound state. The declarations of a man up to 
the moment of killing, or after, may be evidence of in¬ 
sanity, or may not be. Such evidence was received in 
the case of Day, in this court, extending through a pe¬ 
riod of some months, and up to the very moment of 
killing 

Mr. Brady —Yes, your Honor; I do not know bow 


else in the world to judge of a man’s insanity except 
by what he says or does. 

The Judge—There is no way of proving it so well as 
by one’s acts and declarations. Counsel understands 
that this is received on that ground only. 

Mr. Brady—We understand your Honor perfectly. 

Mr. Wooldridge was re-called to the witness stand 

Mr. Wooldridge again took the stand, and, in reply 
to a question by Mr. Brady, said, that Mr. Sickles, after 
the waving of the handkerchief by Mr. Key, remarked, 
“ that fellow, who has just passed my door, has made 
signals to my wife.” That was the purport of what he 
said. 

Q.—You have already stated that Mr. Sickles exhibit¬ 
ed to you the anonymous letter above referred to Did 
you, in consequence of that communication, make in¬ 
quiry on the subject of that letter, as to whether its 
contents were true or not? 

A.-Yes, sir. 

Q.—Did you communicate to Mr. Sickles what you 
had ascertained on that point? 

A.—On Friday I did. Mr. Sickles read all the letter 
except the last two lines to me, and then handed it to 
me On Friday afterhoon, 1 think, after gas light, I 
went to the premises on Fifteenth street. I mentioned 
to Mr. Sickles that I had obtained the consent of par¬ 
ties living opposite the house to occupy a room, and 
that these parties told me the lady was last at Gray’s 
house on Thursday of that week, before I was there, 
and was with Mr. Key. I had discovered that I had 
ihade a mistake, as it was Wednesday and not Thurs¬ 
day the woman was the’*e, and this I told to Mr. Sickles. 
I then gave him a description of the dresses she wore. 
I found it always one and the same lady. Mr. Sickles 
recognized the apparel of his wife, and it appeared at 
one time to convince him it was his wife who had been 
there. I told him the lady had come there two or three 
times a week. That Mr. Key would come first, go into 
the house, leave the door on a jar, and then she would 
slip in. Previous to this, a towel or something white 
would be put out at the bowed window, and by this par¬ 
ties in the neighborhood knew Mr. Key was in the 
house, and that the lady would come fora that fact. I 
told him Mr. Kej r had said that he had hired the house 
for a Congressman or a Senator, and that a load of 
wood, already sawed, had been brought there and car¬ 
ried through the entry to the yard. I had no know¬ 
ledge of the facts myself. I could not meet a person 
who knew my business in going into that neighborhood, 
who could not give me some information on the subject. 
Mr. Sickles said his hope was that this was not his wife, 
because he had made inquiry and found that on Thurs¬ 
day she could not have been there, but when I correct¬ 
ed myself and told him it was on Wednesday, and not 
Thursday, it unmanned him completely. 

Cross-examined by Mr. Carlisle—The anonymous 
letter was exhibited to me by Mr. Sickles about one 
o’clock on the 25th of February, Friday. It was in the 
Capitol, in the rear of the Speaker’s chair. Mr. Sickles 
said, as lie approached me, taking the letter out. of his 
pocket, “ George, I want to speak to you on a pain¬ 
ful matter. Late last night I received this letter.” Mr. 
Sickles then read all but the two last lines, burst into 
tears, and handed me the letter. Before I opened it, 
he said he generally threw anonymous letters aside, 
but, as in this the facts could be proved or disproved 
so easily he thought he would investigate it. Mr. 
Sickles added, lie went in the morning of that day to 
the neighborhood, ns described in the letter, and found 
that the house had been hired by Mr. Key from the ne¬ 
gro man Gray, and that a lady was in the habit of go¬ 
ing there. lie further said, “ My hope is, that this is 
not my wife, but some other woman. As my friend, 
you will go there, and see whether it is or not.” He 
was very much excited, so much so that he put. his 
hands to his head and sobbed in the lobby of the House 
of Representatives. He rushed from the sofa on which 
he was sitting, and went into another room, in a corner, 
lie said, “Get a carriage, we’ll go, and I’ll show you 
the house ” I called a carriage, when we entered and 
drove to Eleventh street. He showed me Gray’s house. 

I left him at the Treasury building. During the ride I 
said I would make the examination. Made up my mind 
to go and take a room in the vicinity of the house to 
gee whether it was Mrs. Sickles or not 

Q —At the time Mr. Sickles .-howed you this letter at 
one o’clock on Friday, you say he was greatly agitated. 

A.—Yes, sir ; he put his hands to his head, and sobbed 
audibly; the House was in session at the time, and per- 
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sods were walking up and down ; he told me he enter¬ 
tained a hope that it was not his wife; I parted from 
him at the Treasury about two o’clock. 

Q.—Are you aware of the fact that on Friday, at that 
hour, Mr. Sickles addressed the House of Representa¬ 
tives? 

A.—I am not aware of that fact. 

Q. — Are you aware that on Friday evening Mr. Sickles 
revised and corrected his speech ? 

A. — No, sir; the scenes I have described took place 
on Saturday; his excitement was not nearly so great 
as it was on Sunday ; it was on Friday at one o’clock, 
that he showed me this letter ; I did not take him into a 
private room on Friday ; if I so stated, it was in mis¬ 
take. 

Counsel.— I was interrogating you about the circum¬ 
stance of reading the letter on Friday, at one o’clock, 
and you described his placing his hands to his head 
and sobbing audibly, ynd that you took him into an 
ante-room. 

Witness.— I did not take him into the,ante-room on 
Friday; his grief then was not so great as it was the 
next (lay ; I am not aware of the fact that that same 
afternoon Mr. Sickles addressed the House, and re¬ 
vised and corrected his speech; I told him on Friday 
evening that I understood it was on Thursday that the 
lady was at the house in Fifteenth street; 1 was em¬ 
ployed as a clerk in the House of Representatives; I 
was not aiding Mu. Sickles as a clerk this session; I 
ascertained from a colored man, the son of Mrs. Baylis, 
that theylady was there on Thursday ; when I made 
that communication to Mr. Sickles he was in the lobby, 
at the rear t.f the Speaker’s chair ; it Was between four 
and five o’clock on Saturday when I made the second 
report to Mr. Sickles; I ascertained the fact that the 
day was Wednesday from Mrs. Baylis, the woman from 
whom I rented the room near the house ; Mr. Sickles 
did not leave the House of Representatives in company 
with me on Friday ; I did not see how Mr. Sickles occu¬ 
pied himself after I made that communication I am 
not aware that he addressed the House or voted on 
questions after this communication was made. 

Q — Has your friendship been of long standing with 
Mr. Sickles ? 

A. — Since the winter of 1866 ; I knew him before that, 
but not Intimately ; our relations were very clo^r; I 
was not employed by Mr. Sickles ; in the winter of 
1868 I would go to his house and overhaul his letters, 
and lay aside those to be answered ; am in the map 
department of the Clerk’s office. 

Q.—Did he explain to you how he had ascertained or 
found this house in Fifteenth street? 

A. — He followed the directions of the letter; I pre¬ 
sume he made inquiries of somebody; did not tell me 
so; I took a memorandum of the dresses described to 
me ; I have it now in my book; he recognized the 
dresses when I described them, and I felt in my own 
mind that he was convinced ; his exhibitions of grief 
were then more vidlent than on the preceding day ; I 
cannot say who was present on that occasion ; my at¬ 
tention was so taken up with him that I did not remark ; 
my impression is that he was in the ball when I got 
there, and I sent in for him. 

Counsel— Fix as closely as you can the time of this 
interview of Saturday. 

Witness—Between four and five; at three I left the 
house in Fifteenth street and went to my house iu 
Twelfth street; think I stayed to dinner. 1 was told 
tlvat a man had been there with a letter for me. 1 con¬ 
cluded from the description it was McClusky, who was 
about the house. McClusky, while I was there, came 
with a note to me from Mr. Sickles, and I immediately 
went up to the Capitol in a hack. The house in Twelfth 
street is between C and D; the hackman who drove me 
to the Capitol was black. If I took dinner, it would be 
ready at four o’clock. I am certain 1 remained in the 
house an hour, and then rode up to the Capitol. It 
might have been ten minutes after four when 1 got to 
the Capitol and saw Mr. Sickles; think I remained with 
him ten or twelve minutes. Left him In the retiring 
room, and saw no more of him till Sunday morning. I 
went to his house on Sunday morning; Mr. Butterworth 
was present when Mr. Sickles said lie saw the villain 
Key pass the house and make signals to his wife. 

Q. —How long did he remain in the room at the time ? 

A. — A very brief time—very brief, indeed ; he made 
use of tins exclamation, and Mr. Butterworth endeav¬ 
ored to calm him, as it were. Some conversation took 
place between them. Do not kuow the words Mr. But- 


terworth used. He said something about “only them¬ 
selves knew it,” Mr. Sickles’ words were, “ that he could 
not—the whole world, or whole town knew it.” Mr. 
Sickles asked what would he do ? Mr. Butterworth then 
said, after hearing that the whole world knew it, “As 
a man of honor 1 have no advice to give you.” Think 
that was all he said. He did not say that “ as a man 
of honor you have but one course to pursue.” I am 
positive as to that. 

Q.—Are you not aware that Mr. Butterworth himself 
has admitted that be said so ? 

Mr. Brady suggested that the question was improper. 
Mr. Carlisle argued that it was a proper question, by 
way of refreshing the witness’ memory. 

Some time was consumed in squabbling about this 
point. The Judge said he saw no irregularity in the 
question, when asked for the purpose of refreshing the 
memory. Exception taken. 

A.—I have no recollection of Mr. Butterworth mak¬ 
ing such a statement. Mr. Sickles was dressed when he 
came into the room at that interview, as he had been 
all day. My impression is that when he returned with 
the officers he had an overcoat on. At the interview, 
prior to the shooting, he had no outside coat or hat on. 
He passed into the hull. Do not know where the over¬ 
coat was kept. Did not hear him go up stairs after he 
left the study. Might have heard the hall door open, 
because Mr. Butterworth passed out. They left the 
study together. I have no distinct recollection of Mr. 
Sickles asking Mr. Butterworth to accompany him to 
the Club House or any other place. They were in con¬ 
versation as they passed out of the library into the 
hall. Mr. Butterworth had been in the house a very 
short time; he had hardly been in the house when Mr. 
Sickles came down stairs. 

Q.—Did he refer to any signals supposed to have been 
made from the Club House in connection with the other 
siguals? 

Witness—I had told him that morning I had heard 
from the servants that signals were made from the Club 
House. I have no recollection about Mr. Sickles saying 
to Mr. Butterworth that while she had confessed every¬ 
thing, she denied about the signals. Have no recollec¬ 
tion about his asking Mr. Butterworth to accompany 
him to the Club House to see if Mr. Key had a room 
there. There was very little conversation after the 
burst about the handkerchief. I was so much affected 
by his grief, and whatever he said was so broken by 
sobs, that I could not make out what he said. The steps 
to the front door are stone. I saw Mr. Butterworth go 
down as I was sitting in an easy chair by the window. 
He was alone, lie went up toward the avenue. Was 
not aware that Mr. Sickles was out of the house till he 
came back. Am not satisfied that Mr. Sickles went 
down those steps. It has bothered me since how he did 
get out. If he had gone down the front steps I must 
have seen him. I had just stepped into the back room 
to get a stereoscope, and as I laid aside my crutches, 
when I came back I saw the people running. I meant 
that if Mr. Sickles had accompanied Mr. Butterworth I 
would have observed him. If any one had gone down 
the steps, even while I was not looking out, he would 
have attracted by attention. There is another outlet 
to the street from the kitchen apartments. Cannot de¬ 
scribe what rooms there are on that lower tloor. Be¬ 
lieve Mr. Sickles must have gone out by the basement 
door. Do not recollect seeing his overcoat that morn¬ 
ing. My back was towards the clothes rack in the ball. 
The door in the hall was open when Mr. Sickles and Mr. 
Butterworth left the study. 

To Mr. Ould—This exclamation of Mr. Sickles was 
made right on the doorsill of the library. He had been 
in the room every ten or fifteen minutes that morning. 
Saw Mr. Sickles more than once on Friday, in the after¬ 
noon and evening. I think the House had just adjourn¬ 
ed when I saw him on Friday evening. Think my son 
was with me, and this colored hoy (Crittenden). I left 
the Capitol that evening shortly afte: ward. Crittenden 
came back with me. No interview took place between 
Mr. Sickles and Crittenden that evening. I told Mr. 
Sickles I had the boy with me, but he said he did not 
wish to see him, iu fact he did not want to see anybody. 

I communicated to Mr. Sickles what Crittenden had 
told me, that the lady had been there on Thursday. I 
took the boy there, supposing that Mr. Sickles might 
like to see him. 

Adjourned 
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FIFTEENTH DAY— Wednesday, April 20, 1859. 

The Court opened at half-past 10, a.m., with the usual 
crowd in attendance. 

The cross-examination of George B. Wooldridge was 
continued. 

To Mr. Ould—I cannot say at what hour I saw Mr. 
Sickles after the killing of Mr. Key ; I saw him as soon 
as he got in ; I cannot say how long he remained 
before he left; I have not the least idea about the 
time ; Mr. Butterworth and Mr. Walker came in at the 
same time; with them were two or'three officers; I do 
not know to what part of the houso Mr. Sickles went; 
I do not distinctly recollect seeing him after he came 
to the house until he was about to leave ; I remained 
in the study all the time ; 1 think the door between the 
pa. lor and study was closed the latter part of the time ; 
he passed through the library where I was ; I cannot 
say w hether Mrs. Sickles was in the back parlor at any 
time that door was open; I did not know that any per¬ 
son was there except from the fact of seeing 
them come out; I have a distinct recollection 
more from the manner of the parties than anything 
else, that there were persons in the back parlor; if any¬ 
thing unusual had taken place in the back parlor, and 
if the doors between the rooms were open, I would 
have had my attention drawn to it; the library is 
small, the parlor very deep, and the walls thick ; the 
depth of the library is 12 or 15 feet, and that of the 
parlor 80 or 85 feet; it is long and narrow. 

To Mr. Brady—The sofa is near the piano, which is 
at the extreme end of the room; after Mr. Sickles re¬ 
turned that Sunday there was a great buzzing and con¬ 
fusion in the house; some dozen people were there 
talking in couples; I did not receive a communication 
from Mr. Sickles on Friday night; I did receive, a 
communication on Saturday, after three o’clock in 
regard to exercising caution in the investigation ; he 
told me must be careful and not use Mrs. Sickles’ name 
for suspicion was worse than reality, and he had 
knowledge that his wife had not been there on Thurs¬ 
day ; it was that which had depressed me, in having 
to tell him that it was Wednesday, and not Thursday, 
that the lady was seen there. 

To Mr. Ould— I rode with Mr. Sickles to the neighbor¬ 
hood of the house in Fifteenth street on Friday. He 
did not get out of the carriage or make inquiries. I re¬ 
turned thereabout 7 o’clock that night. It was a dark, 
stormy, snowy night. I did not stay more than an hour 
in the neighborhood. I cannot say what time I got to 
the Capitol. ^understood that I was to see this lady 
when she came there, and ascertain whether it was his 
wife or not. I was to find it out by seeing the lady my¬ 
self. I had a conversation with the negro boy “ Critten¬ 
den,” and found that he was full of knowledge about 
Mr. Key going the. e. I carried the negro to see Mr. 
Sickles, presuming that he might wish to ask him ques¬ 
tions. The negro did not know who the lady was. I 
did not have to make inquiries. The information came 
from the negroes to me. I did not get any specific or 
general directions at the second interview with Mr. 
Sickles on Friday evening. I was acting on my first di¬ 
rections, which were to find out, as his friend, whether 
this lady was his wife or not. I cannot say what wfb 
the date of the letter that I received on Saturday after¬ 
noon. He did not say anything to me on Friday eve¬ 
ning about it. He said nothing but what was in the 
letter about my being guarded in my inquiries. He did 
not say whether I was or Was not to make inquiries of 
other parties. 

To Mr. Carlisle—The card I received Saturday night 
after being at a presentation to Mr. Allen, Clerk of the 
House, and it was to that card I alluded in my testimo¬ 
ny yesterday. 

Mr. Carlisle—That does not explain your testimony, 
(reading a portion of it). 

Witness— I had the card and note mixed together. I 
got the note through McCluskey, and the card after I 
came home on Saturday night, asking uie to go up to his 
house that night, if I received it in time, and, if not, to 
go up next morning. McCluskey brought the note to 
my room between three and four o’clock, and I told 
him I would go up as soon as I got ready, or as soon as 
I got my dinner. Am well satisfied that I must have 
remained an hour at my house before I went to the 
Capitol. By Mr. Sickles’ manner I should think that my 
communication to him, on Saturday afternoon, about 
the dresses of the lady, and about the day being Wed¬ 


nesday, not Thursday, completely convinced him. He 
was quite prostrated. I prosecuted my inquiries no 
further. It was on Friday that Mr. Sickles showed me 
the anonymous letter. He retained it. I did not put 
my initials on it then. I brought down Mr. Sickles’ 
portfolio from his desk in the house, and in it was this 
letter. I marked it, under the direction of one of the 
counsel. I was rightly understood, yesteiday, in say¬ 
ing that after he had shown me the anonymous letter, 
Mr. Sickles and I drove to the neighborhood, and he in¬ 
dicated to me the house. He said he had been there 
that morning. He said iris hopes were that it was not 
she. 

Mr. Carlisle—Repeat as accurately as you can the 
language of the note addressed to you by Mr. Sickles 
on Saturday afternoon. 

Witness—It was that I should be cautious in my in¬ 
quiries, about using the name of Mrs. Sickles, a*s the 
suspicion, if not proven or not true, was worse than the 
dreadful reality; another thing he said was, that he 
made inquiries which assured him that it was not his 
wife who had been there on Thursday. I read the letter 
before I went tq the capitol; I asked Mr. Sickles no 
questions when we drove to the neighborhood, as he 
did not seem to wish to converse about it. He told me 
that he had made inquiries and that the house was 
there, and that Mr. Key had rented it of John Gray; 
he did not say from whom he had made the inquiries. 

I cannot recollect any of the names of the persons in 
the lobby of the House on Friday or Saturday after¬ 
noons, when Mr. Sickles was so agitated. I can remem¬ 
ber Captain Goddard and Mayor Berrett, and Mr Me- 
Clusky being in the house just after the homicide. He 
may have seen me when he came in on that occasion, 
as I was sitting in the study near the window. I am 
not aware that Bridget, the lady’s maid, was in the 
study. Cannot state the interval of time between Mr. 
Butterworth’s going out on Sunday and the return of 
Mr. Sickles with the officers. It was much longer than 
five or fifteen minutes. Think it could not have been 
less than an hour. All that time I was in the lib¬ 
rary; cannot say what time elapsed from Mr. Butter- 
worth’s going out to my seeing the people running ; 
it seemed to be one continuous matter ; the words of 
Mr. Sickles, “ What shall I do !” were not addressed as 
a question to Mr. Butterworth, but were an exclama¬ 
tion. I was very much affected that day. 

Mr. Carlisle-1 have no doubt of it. It was a scene 
to affect any person. 

Witness— I was calm enough to remember that I had 
seen a stereoscope, and perhaps it was to relieve my 
mind of the emotion produced by Mr. Sickles’ suffer¬ 
ings that I went for the stereoscope; cannot estimate 
the interval of time between their going eut and my 
seeing the people run; five minutes might cover the 
whole of it. 

Mr. Carlisle —That is all. 

Witness—There is one matter in which I think I am 
misunderstood. It might appear that the words, 11 What 
will I do,” was a question to Mr. Butterworth. It was 
in this manner— it appeared to be in this way —(wit¬ 
ness holding his hands to his head.) 

To Mr. Carlisle—That was beTore Mr. Butterworth’s 
remark that I have repeated. 

Witness—That reminds me of another thing. Mr. 
Bulterworth’s words “ be quiet,” were*to soothe and 
calm Mr. Sickles. 

Mr. Brady called John J. McElhone. Mr. McE. not 
answering, Mr. Brady stated that he wished to prove 
by him that he had caused to be inserted in the Wash¬ 
ington States, of the 2G’.h of February, an advertise¬ 
ment for the author of this anonymous letter. 

Mr. Carlisle had no objections to have the adver¬ 
tisement put in, but the prosecution also wanted to 
examine Mr. McElhone, and therefore this matter might 
be reserved. 

Mrr. Brady assented to that arrangement. 

The paper containing the advertisement was handed 
to the Judge. 

Mr. Stanton stated that a similar advertisement ap¬ 
peared in the Star the same day. 

The advertisement is as follows : 

It. P. G., who recently addressed a letter to a gentle¬ 
man in this city, will confer a great favor upon the 
gentleman to whom the letter was addressed by grant¬ 
ing him an early, immediate and confidential inter¬ 
view.—F eb. 26. 

Albert A. Megaffey, examined by Mr. Brady—I re¬ 
side In the City of Washington; I am a contractor; I 
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knew the late Mr. Key ; was acquainted with him from 
January or February, 18M; was tolerably intimate 
with him ; I was a member of the Club up to the time 
of its dissolution, and met Mr. Key there. 

q _Did you at any time have a conversation with 
Mr Key in referenced Mrs. 8ickles? 

A.—I did. 

Mr. Carlisle—Stop a moment. 

Mr. Brady—We don’t ask the witness to state the 

conversation. 

Q.—When did the conversation take place? 

A.—In June, 1858; I had a subsequent conversation 
on that subject the day or two immediately preceding 
the Napier ball, which was on the 17th of February ; be- 
collect it from something that occurred at the ball be¬ 
tween Mr. Key and myself; never had regular set 
conversation with him about the matter, but those two, 
but I have referred tQ it three or four times when I 
met him. 

Mr. Brady—I desire you to state this conversation. 

District Attorney—We object. 

Mr. Brady—We propose to prove by this witness— 
First, that shortly before the decease Mr. Key the 
witness had noticed certain conduct—on his part—to¬ 
wards Mrs. Sickles, which led him to suggest to Mr. Key 
that the latter was observed to be over attentive to 
her, in answer to which Mr. Key remarked, that he had 
a great friendship for her, that he considered her a 
child, and had paternal feelings towards her, and he 
repelled indignantly the idea of having any but kind 
and fatherly feelings towards hef; second, that at a 
subsequent conversation in relation to the same sub¬ 
ject, the witness suggested to Mr. Key that he might 
get into danger or difficulty about the matter. Mr. 
Key laid his hand on the left breast of his coat, and 
said, “ I am prepared for any emergency.” 

Mr. Ould argued that evidence of these conversations 
was inadmissible. 

They had not been in any manner connected with the 
accused, and it did not appear that they had been com¬ 
municated to him. 

Mr. Brady argued that the evidence was competent. 
The District Attorney, in his opening, had represented 
Mr. Sickles as a walking armory, and Mr. Key as being 
unarmed, and that Mr. Sickles knew that he was unarm¬ 
ed. This evidence now offered was to show that Mr. 
Key, in reference to this very subject, had made a ges¬ 
ture and expression that he was armed, and that he was 
prepared t o use his weapon or his weapons, in any col¬ 
lision that might occur. * They had nothing in evidence 
about the first moment of contact between Mr. Key and 
Mr. Sickles, except that there was loud talk between 
them, and counsel argued that the previous conversation 
and statements of Mr. Key in reference to the matter 
were perfectly competent evidence. 

Counsel for defence followed on the same side. They 
considered the evidence* offered as showing an acknow¬ 
ledgment on the part of Mr. Key of his guilt; and it 
seemed that as the evidence of adultery was admitted, 
the admission of guilt was as high evidence as could be 
offered to the jury on that point. Deceased did not re¬ 
pudiate the insinuation of guilt, but he intimated that he 
had converted himself into what the prosecution had 
described the prisoner, namely, a walking magazine, 
prepared to repel any attempt on the part of the hus¬ 
band to punish the infraction of his marital rights. They 
offered the evidence ou another ground. Whatever 
right there is to sustain this prosecution grows out of the 
conduct and declarations of Key. If this conduct and 
these declarations gave him a kind of caput lupinum , 
a wolf’s head, which put him outside of the pale of the 
government, the defence had a right to show it. They 
proposed to show that he was not only on an errand of 
adultery at the moment of the homicide, but that he was 
prepared to resist the doom which rigidly belongs to the 
adulterer. Were not these strong facts to go to the jury 
on the point as to whether deceased was in peace of the 
government when lie was slain? The evidence was im¬ 
portant, also, as meeting the assertions of the prosecu¬ 
tion made in the opening speech of the District Attor¬ 
ney. He verily believed that the tendencies of all in¬ 
trigues of this character were to end in the death of the 
husband. They had a remarkable instance pf this at the 
present moment in Albany (referring to the case of Mrs. 
Hartung). The evidence was therefore proper, not only 
on the ground of the general Inference of danger to the 
husband, but because in this particular case, the adul¬ 
terer had armed himself to resist the husband if he Inter¬ 
fered with him In his amour. This declaration, too, it 


would be remarked, was made in Lafayette square, In 
view of the house of Mr. Sickles, and at the time when 
Key was contemplating the perpetration of the wrong 
for which he was killed. 

Mr. Carlisle argued against the admission of the evi¬ 
dence. He would first notice the point of justification 
and Divine vengeance which it seemed as if his Honor 
was understood to have countenanced by previous rul¬ 
ings in this case. He had not so understood his Honor’s 
rulings. But his Honor had said that the evidence of 
adultery was admissible, as tending to show the insani¬ 
ty only, which he took to be a clear exclusion of the 
conclusion that It was admitted for the purpose of 
showing that Divine vengeance was executed on the 
part of the prisoner. 

The learned counsel (Brady) had not distinctly an¬ 
nounced that as one of the grounds on which he relied, 
and he (Carlisle) was curious to hear what he thought 
of that doctrine of Divine vengeance. lie (Mr. Brady) 
had argued that it was admissible, because we are now 
inquiring into the fact of the previous adultery, and 
because tills evidence bore on that inquiry. 

As to the fact of adultery, his Honor ruled against 
the objection of the prosecution, but with his better 
judgment of the law, determined that that matter was 
a fit subject of inquiry here, but exclusively on the 
suggestion that it was to be connected with other proof, 
to show the insanity of the prisoner. Certain portions of 
the evidence tending to prove adultery were admitted, 
as tending to show the meaning of the language used 
by the prisoner at the time of the homicide. He did 
not, therefore, deem it necessary to trouble his Honor 
with the argument on that part of the proposition. His 
Honor had constantly refused to recognize the doctrine 
of Divine vengeance, but this offer of evidence was 
based on another ground, which he deemed worthy of 
consideration. It was offered, first, to show that Mr. 
Key was armed ; secondly, as tending to strengthen the 
Impression on the prisoner’s mind that Mr. Key was 
armed ; and, thirdly, as being something in the nature 
of a threat by deceased towards the prisoner. These 
were perfectly intelligible grounds, and he proposed to 
discuss them, as he thought they were entitled to be 
discussed. How, then, did these declarations tend to 
show that deceased was armed at the time the homicide 
took place, on the 27th of February—declarations made 
ten or twelve days before that? 

He submitted that that did not tend to prove that 
the deceased was armed when the prisoner met him. 
Whether or not he was armed on previous days was to¬ 
tally immaterial. As to its being in proof that the 
prisoner knew deceased was armed, he bad not heard 
any suggestion that the conversations between witness 
and deceased were never in the lifetime of deceased 
communicated to the prisoner. Admit that the conver¬ 
sation took place, and that it might be interpreted to 
mean that the deceased then wore arms, it neither 
proved, nor tended to prove that the deceased was 
armed on a subsequent day. But whether deceased 
was or was not armed, was wholly immaterial on the 
question of the prisoner’s guilt or innocence. 

The question was not whether he was armed, but how 
he used, or whether he used at all, the arm9 which he 
supposed to have carried. It was urged here that 
the declaration of the deceased amounted to an ad¬ 
mission on his part of guilt, and to a declaration that 
he was prepared to meet any assault that might be 
made upon him. 

The offer is in a dase where the facts show the homi¬ 
cide, and where the defence claims that the homicide 
was righteous, deliberate, and in execution of the de¬ 
crees of Providence himself, for the purposes of justice 
in the government of the world. The declaration of 
the deceased that he was prepared for any such attack 
as that tends to show that the deceased made the first 
assault; that he threatened, in substance, the prisoner. 
Unless that be the use made of it, I submit it can have 
no use. Does it tend in any degree to that end? I 
submit not. It is simply, naturally, exclusively a denial 
of guilt, and in answer to a warning that he would be 
assaulted, a statement that he would defend himself. 
Before it goes to the jury, your Honor must perceive 
that a reasonab e mind may reasonably infer the fact 
to prove which it Is offered. No such interpretation lias 
been suggested ; none such has occurred to me. 

I am wrong, perhaps, in saying that no such inter¬ 
pretation has been suggested. 

It has been suggested in the argument of the gentle¬ 
man on the other side, that, if deceased had defended, 
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or had offered to defeud, his life against the prisoner, 
satisfied as the prisoner was that the deceased was an 
adulterer, it would have been to place himself in de¬ 
fiance of the law ; and that, if he had slain the prisoner 
in defence of his life, it would have been equivalent to 
slaying the sheriff on the scaffold, standing there to 
execute the mandate of the law. 

Need I discuss this? 1 suppose not. The argument 
is, that, so soou as this prisoner, sitiiug in judgment on 
the acts of his wife and the deceased, reached the con¬ 
clusion, justified by reason and in the exercise of rea¬ 
son, that they were guilty as adulterer and adulteress, 
he was right in treating the deceased, whenever he met 
him, as one not in the peace of God and of the United 
States, nor either of them ; that, in the matter of law. 
he was not in the peace of God and of the United 
States; that he was an outlaw; that he wore no human 
features, but wore them caput lupin um , so that not 
only the prisoner at the bar, but the first man who met 
him, with the knowledge or belief of his guilt, might 
slay him in the public highway; and that, if he took 
the life of any one except in the defence of his own life, 
he would have been a murderer. 

Now, I confess when I first heard that doctrine about 
the peace of God and the United States, I thought it a 
very harmless piece of oratory. 1 supposed it was to 
round a point. I supposed it was intended to produce 
an effect on those who did not know or could not com¬ 
prehend how it was to conform to the plainest principles 
of law. But I was mistaken. I perceive it has been the 
subject of much study and reflection by counsel on the 
other side. I see it is a deliberate judgment which they 
have formed—a theory they have constructed on the 
principles of ethics, theology, and the fundamental prin¬ 
ciples of social organization, about which they know 
better than I do ; and that it is, in fact, the foundation 
of a new section of all these subjects—a new kind of so¬ 
cialist, a new kind of religionist, a new kind of jurist. 

It may be possible that I shall live to see the day when 
I shall be a humble follower of this new doctrine, for 
very strange things have happened before now with re¬ 
gard to things containing not a particle of truth. But 
the world has not yet reached that point of civilization, 
that extreme susceptibility, to be prepared for the re¬ 
ception of such impressions just now. I confess, of all 
places I know on earth, I should most deeply deplore 
seeing it taking root in this temple of justice. 

In the peace of God and of the United States means 
nothing more nor less than that the party is in a condi¬ 
tion to have the protection of the law. That is all, and 
I agree, that if every man is guilty of adultery, ipso 
facto , becomes an outlaw, forfeits all claim to the pro¬ 
tection of law, and is to be treated as a wild beast and 
slain on sight; why, then, such an one is not in the 
peace of God and the United States. But until I learn 
from some Judge, or from some book, or from the use 
of my own feeble intellect, acting on 6uch materials of 
learning as my small opportunities may have given me 
as the law, I shall believe that to kill an adulterer on 
the principle of revenge, or on the principle of divine 
vengeauce to vindicate the law of God, is murder. I 
will not be behind tbe gentlemen in denouncing the sin 
of adultery ; I will not be behind them in admitting it is 
one of the most odious of all sins ; but I trust never to 
follow them in asserting and admitting the doctrine that 
society, either in a mass or by individuals, may by vio¬ 
lence punish the sin. I shall never fail to denounce it. 

The Judge-It is proposed to prove in this case, by 
the witness on the stand, what Mr. Key said in relation 
to Mrs* Sickles; that she was a mere child, and that he 
looked on himself in some measure as a sort of parent, 
and that on his being remonstrated with and told that he 
might get himself into trouble, he said, putting his hand 
on his breast, he was prepared for any emergency that 
might occur. This is objected to on the part of the 
United States for various reu3ons. I do not perceive 
that the evidence tends to establish any point in con¬ 
troversy in this case. The declarations of deceased oc¬ 
curred some of them so long ago as last June, and the 
last of them a day or two previous to the 17th of 
February. How that tends to prove, even if it were 
material, that the deceased was armed on the 27th of 
February, some ten days after the last declaration, is a 
matter that does not strike me as being likely to follow 
from the introduction of the evidence. There is another 
ground on which it strikes the Court that the evidence 
is not admissible. It is offered partly in explanation of 
the conduct of the defendant, in the supposition that he 
had a right to suppose the deceased was armed, and 


that his conduct might be partly accounted for on that 
ground. This conversation might just as well have 
passed between any two gentlemen discussing the al¬ 
leged intimacy between Mrs. Sickles and the deceased 
— it would be just as much evidence, if one had said to 
another : “ These persons are misbehaving themselves, 
and if Mr. Key does not take care he will get into 
trouble, or into danger, or have his life taken ;” that 
would be as much evidence as this. Because it does not 
appear that it could have influenced in any possible way 
the conduct of the prisoner, or could have had anything 
to do with any point involved in this case, I think the 
evidence not admissible. 

Mr. Brady— Your Honor did not mention our grounds 
of offer, but I take it for granted it is included in your 
Honor’s ruling—that is, the persistency of the deceased 
in prosecuting the act of adultery. Does your Honor’s 
decision extend over that ground ? 

The Judge—I do not think it has any tendency to 
prove that even, and you are right in concluding that 
that point is covered by the decision rendered. 

Mr. Brady to witness. — Then we will not examine 
you further, sir. 

Thomas J. Brown, sworn and examined by Mr. Bra¬ 
dy.—I took a measurement of Mr. Sickles’ house from 
the window of the library to the back window of the 
back room, the distance is forty-five feet five inches. 
The sofa is near the back window of the back room. 
The thickness of the wall is fourteen inches. 

Cross-examined by Mr. Ould.—I made the measure¬ 
ment yesterday. I don’t know where the sofa was on 
the day of the killing, nor whether the partition wall is 
brick, or lath aqd plaster. The jam or frame of the door 
is about one and a half inch wider than tbe wall. The 
depth of the library room is seventeen feet ten inches. 
I did not take the width. 

Felix McClusky sworn.—I reside in Brooklyn. I was 
in Washington on the 27th of February last, in the 
neighborhood of Willard’s. I followed to the scene of 
the killing. There was considerable confusion and a 
mob near the club house, and at the corner I saw a 
crowd running after Mr. Sickles. I did not see Mr. 
Sickles till I got near Horace F. Clark’s house. I saw 
Mr. Sickles ascending the stoop of Judge Black’s 
house, the people running after him. I sent a note to 
him, saying I was there. Mr. Black appeared at the 
door and spoke to me. I sent in a note to Mr. Sickles, 
to say that I was there, and I got word from Mr. Black 
himself that Mr. Sickles would be out in a few minutes. 
I stayed there ten or fifteen minutes, and Mr. Sickles 
and Mr. Butterworth and others came out and got into 
a carriage, and rode to Mr. Sickles’ house. I walked 
to the house. I was telling Mr. Wooldridge of the 
excitement, and while I was talking a carriage came 
up, with Mr. Sickles and Mr. Butterworth and others. 
They came out. Mr. Walker came into the house, 
looking very much excited and scared. Mr. Walker 
went into the library. Mr. Butterworth came out and 
spoke to Mr. Walker, and both went into the back ro*m 
and closed the door after them. By the state I saw Mr. 
Sickles in 1 thought he would kill every mao, woman 
and child in the house. I thought, even, that if he 
went up stairs he might injure his wife. I spoke with 
Mr. Berret, the Mayor. I kept my eye pretty close on 
Mr. Sickles, and as he went up stairs I stepped up two 
or three steps to watch him. He spoke to me about 
some keys. Mr. Goddard then came, and as I thought 
there was enough to watch him I did not follow him up 
stairs. I heard either her or him give something of a 
groan or holloa, or something of that kind, and I 
thought I Wimld not go up. I do not think a person in 
the study could hear what was going on in tbe back 
parlor. The door opened once, and then I heard a 
buzz or confusion, but the door closed in a second, and 
then the noise ceased just as if it was a ventriloquist’s 
trick. When I saw Mr. Sickles at Mr. Black’s he looked 
liked a man frightened to death, you know, with bis 
hair over his face. I had my opinion from the start 
that he was not responsible for anything he did. Mr. 
Black looked scared and excited, too. / 

Mr. Carlisle—-Do you think the Attorney General was 
crazy,too. 

Witness—No, sir. 

To Mr. Ould—I stayed at Mr. Sickles* house till he 
went to jail with Mr. Walker and Mr. Butterworth. I 
do not think it was over an hour between his coming to 
the house and leaving to go to jail. He stayed up stairs 
only a few minutes, for if he had stayed longer I know 
I would have gone up. When he came down stairs he 
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went first into the library and then into the back parlor 
through the library door. Mr. Butterworth, I think, 
closed the door I was in the library and out. in the 
entry. I did mot go into the back parlor at all. While 
I was in the entry I heard this confusion, you know. I 
thought it was Mr. Sickles crying, you know. Every¬ 
body was excited, you know. * Mr. Walker appeared to 
be taken all aback, you know. 

To Mr. Carlisle— Mr. Sickles only came out to the 
door once at Mr. Black’s house, and that was when he 
got into the carriage. He did not come out to wipe the 
mud off his boots. 1 went there in the capacity of a 
citizen, you know. I heard that somebody had shot 
somebody in cold blood, and when I got by Horace F. 
Clark’s house, I heard it was Mr. Sickles that had shot 
Mr. Key. They were running, and I ran in the crowd, 
too. I do not recollect that I did see the dead body. 

I am positive that I did not. I saw Mr. Eustis at the 
door of the Club House, and I heard him say that 
somebody was dying; heard them say it was Mr. Key. 
I went to Mr. Black’s and saw Mr. Sickles crossing 
Franklin place; sent in a note to him. 

Charles G. Bacon recalled —He produced a certificate 
from the Surveyor’s office of the diagram showing the 
width of Pennsylvania avenue opposite the President’s 
house to be one hundred and twenty feet. It is called 
President square, and is not properly Pennsylvania ave¬ 
nue ; the width of Madison place is ninety feet. Jack- 
son place and Seventeenth street are the same width ; 
the breadth of Lafayette square is 419 feet 10 inches, 
and the length 725 feet 9 inches, exclusive of Jackson 
and Madison places. The diagram was considered in 
evidence. 

Witness—I went to the edge of Commodore McCau¬ 
ley’s house and walked from there rapidly to the foot of 
the tree where the homicide was committed; it took me 
thirty seconds. I ran the same distance and it took rae x 
thirteen seconds ; the distance is 256 feet. 

John McDonald (a smart young Irishman) examined 
by Mr. Brady—I hired with Mr. Sickles as groom and 
footman on the 10th of last February ; I accompanied 
John Cooney when he went out with the coach ; the last 
place I saw Sir. Key was in Lafayette square on Sunday 
at noon ; the last time before that was the previous 
Thursday ; I saw him at several places that day ; the 
last time* he was coming out of the Club House with a* 
shawl on his arm ; he was coming down to the Douglas 
greenhouse ; he came up and shook hands with Mrs. 
Sickles ; I saw him next at Secretary Thompson’s and 
Secretary Brown’s; he got into the carriage and drove 
to Mrs. Greenhow’s with us, and there they remained an 
hour or an hour and a half. 

Q.—-Who remained ? 

Witness—Mr. Key and Mrs. Sickles, and Miss Ridgley. 

Q # _Did Mr. Key get into the carriage there as you 
were leaving? 

Witness — I call it half in and half out; he sat with his 
hip on the carriage and his legs out ; he sat in that po¬ 
sition, looking straight in Mrs. Sickle’s face. 

Q.—Did he say anything to her ? 

Witness—Yes, he passed some remarks to her. 

Q.—What were they ? 

Witness—He first asked if she were going to the hop 
at Willard’s ; she said she would go if Dm would allow 
her; then he said he expected to meet her there; another 
remark he made was that her eyes looked bad, and she 
said that she did not feel well, or something like that; he 
then got into the carriage ; she told us to drive to the 
corner of Eleventh street; I got up alongside the coach¬ 
man, and told him where to drive ; as we got between 
Fifteenth and Sixteenth streets, on K, we understood 
Mrs. Sickles’ voice to say to stop at the next crossing, 
which was Fifteenth street ; we then stopped and let Mr. 
Key out; we then drove down to Gautier’s, the confec¬ 
tioners, and Mrs. Sickles went in there ; that is all I saw 
of her till she came out into the carriage ; she told us 
to drive home rapidly, which we did, and then she or¬ 
dered us to put the carriage up. 

Q.—That was the last time you saw Mr. Key? 

Witness—That was the last time for the present; I 
saw him that night at Willard’s. 

Q.—That sofa in the back parlor, when had you notic¬ 
ed its position before Mr. Key’s decease—the last time 
before ? 

Witness—There was a dinner party there that Thurs¬ 
day night. I noticed particularly that Mrs. Clayton 
was sitting on it. I cannot recollect the other ladies 
who were sitting on it. [Describes the position of the 
sofa in reference to the piano.] 


Q.—Was the sofa in the same position in which It i* 
now? 

Witness—It may be a little “slopeder” now 

To Mr. Ould—The sofa was at an angle to the back 
wall. 

Mr. Ould—Some way in this position? (Illustrating 
with a knife across an envelope.) 

Witness—Yes, sir. It was about half-past four when 
I let Mr. Key out of the carriage that Thursday after¬ 
noon. 

Mr. Brady now addressed the Court, for the purpose 
of announcing that the defence had closed. 

The District Attorney—Having been notified that the 
defence is going to close, I feel it proper to make this 
statement. When, at a certain stage of this trial, a 
certain piece of evidence was offered, the United 
States felt it incumbent on them to object. That objec¬ 
tion was made and sustained. The reason why the ob¬ 
jection was made wa3 because, in the view of the 
prosecution, all evidence relating to any adulterous 
intercourse between the deceased and the wife of the 
accused was entirely incompetent. Your Honor has 
subsequently ruled that in certain aspects of the case 
evidence showing this adulterous intercourse could be 
introduced. That evidence has been introduced. I 
now state in frankness to the gentlemen on the 
other side, and will let them take their own course 
about it, that the evidence having been given with 
respect to this adulterous intercourse, the United 
States now waive all objection to the introduction of 
any evidence which the gentlemen may have tending 
to the development or proof of this adulterous inter¬ 
course; and they particularly waive all objection to 
the introduction of the testimony offered on the part 
of the defence the other day in relation to the confes¬ 
sion of Mrs. Sickles. We waive objection to all evi¬ 
dence relating to that point to which legal objection 
has been heretofore taken on the part of the United 
States. 

Mr. Brady—I am not prepared to made any specific 
answer to that deliberate and prepared suggestion of 
the prosecution, founded on reasons which, in their con¬ 
sultation, they undoubtedly esteemed to be sufficient, 
for I presume such a thing was not done without care¬ 
ful consultation; nor do I think that at this stage of 
the case, after having encountered in every step of its 
progress every species of objection which the sharpest 
and most cultivated legal intellects could present 
against what we honestly esteemed to be relevant 
proof, we are called upon by any consideration of duty 
to the Court, to our client, or to the prosecution, to ac¬ 
cept any proposition which the prosecution make 
Nevertheless, I will imitate the example we are told 
prevailed with some of the aborigines of the country, 
whenever propositions were made in the spirit of peace 
never to give an answer immediately, but to take time 
to give the proposition the semblance, at least, of being 
considered. 

I will confer with my associates. But since the learned 
gentleman has referred particularly to this paper called 
a confession, which seems to be the prominent subject 
on his mind at this moment, I take this occasion to say 
what I think is due to my client, that any publicity 
which that paper has found anywhere Is not. in the 
slightest degree attributable to him, but. was in direct 
opposition to his expressed and consistent wish, as I 
know. I have no censure to apply to any party or 
person in relation to the publication of that*paper. I 
have my own private opinion as to whether its publica¬ 
tion was proper or not; but I know that my client, 
neither directly or indirectly, had the slightest connect¬ 
ion with it, and I know that he regretted it was pub¬ 
lished. At the same time we all understand that a pa¬ 
per offered during the trial of a cause, which becomes a 
subject of discussion, and on which the Court makes a 
ruling, to which ruling exception is taken, becomes a 
part of the record. 

I ask your Honor’s pardon for making that .little 
statement, but it seemed to be an actof justice and pro¬ 
priety to make it. As to the proposition of my learned 
opponents it shall be considered, and at the proper time 
—perhaps at the opening of the Court to-morrow—an 
answer will be given. Mr. Stanton is not in Court now, 
and it is inconvenient to enter into a conference at this 
time. Reserving the right to prove the advertisement 
published in Th« Statetr, we now rest. 

The Judge—Am I to understand that an answer is to 
be given to-morrow morning, and that time is wanted 
for conference ? 
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Mr. Brady— Yes, sir. 

The Judge— I think that, under ail the circumstances, 
that is reasonable enough. 

Mr. Ould— There is no sort of objection. I merely 
rise now for the purpose of making a single remark, to 
put the prosecution in a proper position. The gentle¬ 
man has said, and no doubt said so conscientiously, 
that the defence believed the testimony offered by them 
was competent and proper. I have no doubt they 
thought so. The United States, on the other hand, 
claim for themselves the right to say that their views of 
law were to the contrary ; and that, In the honest ad¬ 
ministration of justice, they presented such objections 
as they thought the law made to the reception of such 
testimony. They endeavored to pontine themselves 
simply to a statement of such objection as the law alone 
suggested. The opinion of the Court seems to have 
been adverse to views presented by the United States. 
A portion of the evidence having been thus introduced, 
I felt it due, standing here as public prosecutor, and 
purely in that view alone, to make this tender to the 
gentlemen on the other side. With respect to the other 
matter, as to the publication of this confession, I beg 
leave to state, on the part of the United States, that we 
are not responsible for its publication in any sense, 
form or shape. We had nothing to do with it, directly 
or indirectly. 

Mr. Brady —There is no pretence that you had. 

Mr. Ould—The paper was never in our possession ex¬ 
cept for a single moment. 1 felt it due to the prosecu¬ 
tion that this statement should be made. 

The Judge — If time for the conference is desired, the 
Court will grant it, of course. 

Mr. Brady—We do not propose that the Court shall 
adjourn to give us time for the conference. The prose¬ 
cution may go on with their proof. 

. Counsel for defence—After your Honor decided that 
the proof of adultery was admissible, the prosecution 
should have made this offer, and not after we had dis¬ 
banded our witnesses and sent them to the four winds 
of heaven. The effect of this offer is to embarrass the 
defence, just as much as the objections that led to the 
exclusion of the testimony. 

Mr. Ould—It is certainly not so intended. 

Counsel for defence— Whether intended in that spirit 
or not, I do not know. If the prosecution had come 
iu on Monday, when his Honor decided the subject of 
adultery invalid, and then said, “We spring the doors 
open as wide as you want— enter with all your wit¬ 
nesses,” then, indeed, it would be proper; but we can¬ 
not pass on it now without opportunity for a confer¬ 
ence. 

Mr. Ould—The United States supposed this was the 
appropriate and the only appropriate time to make this 
tender. The time was selected purposely, inasmuch as 
any other time, even that indicated by the gentleman, 
would have been manifestly inappropriate. 

Counsel for defence—We think the case ought to pro¬ 
ceed. 

Mr. Brady—The prosecution may go on and examine 
witnesses. Three is one point on which I think we all 
agree—that this is a pretty long trial, and that the 
sooner it is brought to an end the better. 

District Attorney—Very well. If the gentlemen do 
not want to adjourn, we can go on with our testimony. 

The Judge—I understand then, that the prosecution 
proceed with rebutting evidence, reserving the right on 
the part of the defence to embrace the offer made. 

Mr. Carlisle—It is not intended as a continuing offer, 
but one which must be accepted or rejected to-morrow 
morning. 

The Judge — Certainly. 

Hon. Geo. H. Pendleton sworn— Examined by Mr. 
Ould.—Am brother-in-law of deceased. On the second 
Monday after Mr. Key was killed, I made an examina¬ 
tion of the premises said to belong to the negro man 
Gray. Went to the front door and found it closed. 
Thence proceeded to the rear, and went into the yard. 
Attempted to get into the house by the back door. It 
was locked or fastened. I suggested it was better to 
send for a locksmith. Instead of Gray’s going, he sent 
somebody else. The locksmith came, and if I mistake 
not, tried a door I supposed to be at the end of the entry 
leading, from the front to the back of the house. I 
think, besides this, there is another door leading directly 
into the kitchen to the passage or gangway. Looked 
about the two lower rooms for two or five mtautes. 
Mr. Jones went directly with me up stairs. By the time 
we came down the front door was open. My recollec. 


tion is that it was wide open. I called Gray and gave 
him half a dollar for his trouble of going for a loeksirtfth. 
I never gave a direction or made a suggestion to the 
locksmith as to removing that lock at that time, or to 
anybody else. I did not see any one taking off the 
lock. I am not prepared to say the lock was taken off 
from the front door when I was there, as a witness has 
testified. If it was, it was without my knowledge. 
Some articles belonging to the deceased were transmit¬ 
ted to me. The articles were said to belong to him. 
I received them on the afternoon or the night of the 
day Mr. Key was killed from John A. Smith. They 
were said to have been taken from his person or 
clothes at the time or subsequent to the homicide. 
They consisted of the case of an opera glass, two brass 
keys, a set of small keys, a pocket book, in which were 
fourteen dollars and some ceDts, and a pair of kid 
gloves. I gave the small keys to ftfr. Maury, who I 
learned was appointed administrator of the estate of 
Mr. Key. On the Friday or Saturday following the 
death of Mr. Key I received an envelope containing 
one or more papers, with a card from Dr. Stone, say¬ 
ing he was requested by Dr. Miller to deliver them, but 
that he was prevented from doing so sooner by pro¬ 
fessional engagements. I have no recollection of there 
being more than one paper. It has been stated there 
were some cards and a card case. I have no recollec¬ 
tion there were not. There was a paper, which is in 
the envelope still. It Is under my control. I have not 
it about my person. Before I left Washington I left it 
in the possession of Mr. Charles Howard, of Baltimore, 
so that nothing should be left to the contingency of my 
absence. Charles Howard beipg in the room, by re¬ 
quest, delivered the paper to witness who, examining it 
said, I see this envelope is addressed to “ Hon. Mr. 
Pendleton, from Dr. Miller,” in pencil, and “ Left with 
Dr. Stone for delivery.” It is the same envelope. This 
is the same paper which was in it, and the same card 
from Dr. Stone. This envelope contains some cards 
and scraps of paper. If any were left by Dr. Miller I 
presume these are they, but I don’t know. I repeat I 
have no personal recollection as to the cards. 1 don’t 
know whether they were previously in the envelope or 
not. I cannot say positively. 

Mr. Brady —May I ask you the character of your feel¬ 
ings? Was it not one which naturally excited strong 
emotions ? 

Witness—I was very much pained at Mr. Key’s death ; 
I do not think any one spoke to me about visiting Gray’s 
house ; Mr. Jones was a friend of the family and my¬ 
self, and he accompanied me at my request or sugges¬ 
tion ; nothing belonging to Mr. Key was found by us at 
the house ; I have no knowledge as to the pay of the rent' 
except what Mr. Gray told ine. 

Mr. Brady—Do you remember this slip of paper (pe¬ 
culiar in shape, and which appears to be the bottom 
part of a letter) with the signature to it? 

Witness— I have seen it since I returned to IVashing- 
ton last week ; my impression, however, is indistinct ; I 
am certain I delivered all the papers I received from Dr. 
Stone to Mr. Howard ; I believe nothing is lost. 

Mr. Brady— I want to show them to the prisoner. 

After showing them to the prisoner, Mr. Brady re¬ 
marked that— Mr. Sickles desires me to say that these 
cards, containing the names of ladies and gentlemen of 
known respectability, he has no desire to read, as they 
are in no way connected with this case. On the contra¬ 
ry he objects to it. The envelope addressed to Mr. 
Pendleton is immaterial. As to this slip of paper, we 
simply ask to take the name and address, so that we 
may inquire whether it has anything to do with the 
case. 

[Note by Reporter—This bears a lady’s name.] 

Mr. Brady—But we want to look at this letter, whicli 
is in cypher. 

Mr Carlisle—Put it into the hands of some person 
that we may get the key and make a copy of it. 

Mr. Brady—When did you first learn that the lock 
had been remold ? 

Witness—I heard it in court; the other day a remark 
was made by one of the counsel for the defence with re 
gard to the suppression of evidence ; I desire to say be¬ 
fore I leave the stand, in the most positive and circum¬ 
stantial manner, that I gave no intimation or direction, 
nor made auy suggestion as to the removal of the lock, 
nor did I hear it had been removed until 1 heard it in 
court; and I say further, that any intimation or charge 
that auy suppression of important or unimportant evi¬ 
dence had been by my participation or knowledge, by 



f 




80 


THE WASHINGTON TRAGEDY. 


whomsoever made is, I may be permitted to say, infa¬ 
mously false. (Slight applause.) 

Mr. Ould —You spoke of two keys. Do you know what 
lock they belonged to? 

Mr. Brady—Are they the same keys we have pro¬ 
duced? 

Witness—I have not seen them ; show them ; I could 
identify them. 

Mr. Carlisle—We admit they are the same. 

Mr. Brady—Do you know whether there has been paid 
any rent or for wood of that house ? 

Witness—I do not. 

Mr. Brady—Do you know whether anybody under¬ 
took to pay the charges of that house? 

Witness—Only what I heard from John Gray. I have 
no knowledge except what is in the newspapers that 
Mr. Key was in any way connected with the house. 

Colonel Charles L. Jones sworn, and examined by the 
prosecution—I visited the house in Fifteenth street, in 
the company of Mr. Pendleton, on the Monday week 
after the murder. Gray had tried all the doors ; I sug¬ 
gested to Gray he had better break open the door, but 
Mr. Pendleton thought it would be more dignified to get 
in by the aid of a locksmith. I made an examination 
of the house, but found no property of Mr. Key there. 
Mr. Pendleton gave no direction. I paid no attention 
to the taking off of the lock. The witness then further 
detailed the incidents of their visits, agreeing with Mr. 
Pendleton’s statement. 

Mr. Brady—You are a member of the bar ? 

Witness—I am, sir. 

Mr. Brady—You have been assisting the prosecution 
ever since the trial commenced ? 

Witness—I am going to answer your question, but 
I want to understand, though— 

Mr. Brady (interrupting)—I don’t mean to complain 
of what you have done. I ask whether you have not 
assisted the prosecution in this case. I don’t say as 
counsel. 

Witness—I have handed two or three authorities to 
Mr. Carlisle, who said he was aware of the cases ; I 
have not the least ability to hunt up evidence. 

Mr. Brady—I intended to treat you with all proper 
respect; but as to furnishing brother Carlisle with au¬ 
thorities, that is unnecessary. You have, Mr. Jones, 
taken in this case— 

Witness (with emphasis)—The very deepest interest; 
Bhall I tell you why ? 

Mr. Brady—Not at all. 

Mr. Carlisle—You were the intimate friend of Mr. Key? 

Witness—From early youth to the hour of ids death. 

Mr. Brady—I never object to a man standing by his 
friend as long as he deserves to be respected. 

Mr. Ould called as a witness ex-Seuator Brodhead. 

The Judge said he supposed Mr. Brodhead was at his 
home, in Easton, Pa. 

Mr. Ould, as'.Mr. Brodhead had been subpoenaed, and 
failed to appear, asked for an attachment. One was ac¬ 
cordingly directed against him and several others. 

Mr. Brady—We want to look at that letter in cipher. - 

Mr. Ould—We have no objection. 

The jury retired under charge of an officer, and the 
prisoner was remanded, and the Court adjourned. 


SIXTEENTH DAY.—April 21,1859. 

The usual crowd in attendance this morning, and the 
same interest continues to be manifested in the proceed¬ 
ings. 

Among the letters received by the counsel on either 
side from various parts of the country, one was received 
tills morning by Mr. Brady, from a lady signing herself 
iu Greek characters, “ Olympia Aiken,” and describing 
herself as “ one of the order of frailty—one of the sim¬ 
ple waiters for the wave of some masculine pocket 
handkerchief!” The letter is dated from West Ran¬ 
dolph, Vt, and asks the counsel’s attention to the fol¬ 
lowing extracts from “ White Lies.” 

“ I’d have no wasp3 round my honey. If my wife 
took a lover, I would not lecture the woman—what’s the 
use? I’d kill the man, then and there. I’d kill him in 
doors or Out. I’d kill him as I would kill a snake. If 
she took another, I’d send him after the first, and so on. 
till one killed me.” 

Before proceeding to business, the Judge said that 
there was a letter on his desk directed to one of the 
j urors. 


The letter was directed to Mr. Wilson, in care of the 
Judge. It bore the New York post mark. 

Assent was given on both sides, and the letter was 
handed ever to Mr. Wilson. 

After a few minutes the letter was returned to the 
Judge, who said this letter is handed back by the juror, 
He knows nothing about it or the writer. It proceeds 
from the very worst motives. It is an impertinent, im 
proper and unwonted interference with a Court of Jus¬ 
tice. 

Mr. Brady—I take it for granted it is, if it relates in 
any way to the trial. 

The Judge—It does relate to it, and relates to it ex¬ 
clusively. Let the counsel look at it. 

The letter was- handed down and examined by the 
the counsel. 

Mr. Brady remarked that the manuscript was similar 
to that of the anonymous letter to Mr. Sickles. 

Both letters were examined together, and the counsel 
agreed as to the similarity of the handwriting in both 
letters. 

The Judge—It is a matter of extreme regret that tba» 
author of the letter is not known. 

The letter was kept secret among the counsel, but it 
was understood among other things to convey scandal¬ 
ous assertions against some of the counsel. 

After some time spent in examining the letter, the 
Judge said he supposed the best course would be to put 
it in the custody of the District Attorney ; but for cer¬ 
tain injurious remarks against gentlemen, whose names 
are not before the public, he would have directed it to 
be filed. 

Mr. Carlisle—It is agreed on all lia*nds that it is an 
atrocious interference with the course of justice. If its 
author were known he would deserve to be prosecuted 
for an act as high as misdemeanor. But as it is written 
from a distance, and there is no probability of its au¬ 
thor being known, it is not wortli preservation. 

The Judge—Only with the view of punisliiDg the au¬ 
thor. 

Mr. Carlisle—As addressed to your Honor’s care, I 
think your Honor had better keep it yourself. 

The Judge—I have no desire to be the keeper of it. 
The remarks I made about its preservation were solely 
with the view to fiud out its author and punish him with 
all the rigor that could be applied to the case. 

Mr. Brady—There is but one thing stated in It in rela¬ 
tion to which I have any personal knowledge, and that 
is an atrocious falsehood. If that is a fair criterion of 
the whole letter, it shows how much its statements are 
worth. 

Judge—As there is no probability of finding the au¬ 
thor, perhaps the best way is to destroy It. 

Mr. Ratcliffe—Your Honor might preserve it for some 
days, and perhaps the author may be found out. I 
think that may be advantageous. We have some hand¬ 
writing in our possession which seems to resemble this. 

The letter was handed back to the Judge, but it was 
then shown to Mr. Sickles and scrutinized by him and 
counsel. Several minutes were consumed in this mat¬ 
ter, and inquiries were apparently set on foot to find 
out the author. 

Mr. Brady.—A proposition, if I may so call it, was 
made yesterday by the government to the counsel of 
Mr. Sickles to admit what is called the confession of 
Mrs. Sickles as evidence. In response to that, I pre¬ 
sent the immediate and unanimous answer given by alb 
my associates when the proposition was submitted to 
them ; that is, we do not accept it, or deal with it; 
that the case of the accused is closed, and the prosecu¬ 
tion must therefore pursue such course on their part as 
they may deem ad visable. / 

Francis Doyle, recalled.—I went for the Coroner. 

Mr. Brady.—I believe we have long been through 
with that. It is not rebutting testimony. 

Mr. Ould.—It is preliminary. 

The Court.—It is not of itself rebutting. 

Witness.—Almost immediately after the body of Mr. 
Key was carried to the Club House, I went for and re¬ 
turned witii the Coroner. 

Mr. Ould.—How long did you stay? 

Mr. Brady.—We object. This is not rebutting testi¬ 
mony. It is uow our turn and duty to apply the rules 
to the other side. 

Mr. Ould.—We have no objection to that. I have 
offered this evidence to explain how and under what 
circumstances certain papers testified to by Dr. Miller 
and Mr. Pendleton were found. 

Mr. Brady objected, repeating that this was not re- 
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butting evidence. So long nen ns the middle of the 
prosecution of this case, the Coroner was introduced 
and ask ;d to produce certain articles which have been 
connected with the person of Mr. Key, and which led 
to the exhibition of his clothing and other articles. 
Various gentlemen who were in the Club House at the 
time Mr, Key’s body was brought there, including this 
witness, were examined. And your Honor will remem¬ 
ber how diligently and scrupulously we endeavored, but 
failed, to discover whether there were any other arti¬ 
cles than those which the Coroner produced. No ex¬ 
amination was more searching, and It was not until we 
called Dr. Miller that we found some other things be¬ 
longing to the person of the deceased. We know the 
person of Mr. Key was subjected to other hands than 
those of the Coroner. We never heard of those papers 
until they were proposed on the stand. It has been 
shown by Pendleton that the prosecution knew of these 
facts almost immediately after they came into his hands, 
and that he communicated them to Mr. Carlisle. 

Mr. Ould—It was not communicated to the prosecution 
that these papers were at any time found on the person 
of Mr. Key. We now propose to show the circum¬ 
stances under which they were found, and then trace 
bow they came into the hands of the witness. 

Mr. Philips argued against the line of examination 
proposed. There never would be an end to the trial if 
such a course was permitted. 

Mr. Ould—There was no evidence offered as to the 
existence of these papers. The circumstances were in- 
trod uced by the defence. 

Mr. Brady remarked that Mr. Pendleton yesterday 
repudiated the idea that he had lent himself to the con¬ 
cealment of any kind of testimony. The fact was that 
Mr. Pendleton received the letters taken from the per¬ 
son of Mr. Key. and held them, in custody to be used 
when required, and communicated to Mr. Carlisle the 
fact that these papers existed, and yet the defence 
knew nothing of them. 

Mr. Carlisle denied that Mr. Pendleton had communi¬ 
cated the fact that the particular paper, the letter in 
cypher, was not fouud on the body of the deceased, and 
his impression had been that it was not so found. 

Mr. Phillips objected—not because of the importance 
of the matter now before them, but because it would be 
uecessary at some stage to interpose an objection to 
going over the same ground that had been already gone 
over, or to reopen the case after the prosecution had 
closed. 

Mr. Carlisle supposed that the theory of the defence 
would be. that there had not been a thorough search 
made of the person of Mr. Key at the time of the homi¬ 
cide, and he contended that it was allowable for the pro¬ 
secution to negative the presumption. 

Mr. Brady—You do not state the hypothesis cor¬ 
rectly ; we suppose that there was a thorough search 
made. 

Mr. Carlisle argued that then It was allowable to ex¬ 
amine witnesses as to this matter, and that the examin¬ 
ation proposed was within the principle of rebutting tes- 
knony. 

Mr. Brady asked Mr. Carlisle for the card which Dr. 
Stone addressed to Mr. Pendleton with these papers. 

The card was handed to be judged and examined. 

Mr. Brady stated that Mr. Pendleton had coimnuicat- 
ed these papers to Mr. Carlisle shortly after the homi¬ 
cide. The prosecution therefore had these papers in 
their hands. If they were relevant, as they are, very 
relevant and very important, they should have been 
given In evidence by the prosecution. If they were 
irrelevant the prosecution should have objected to their 
introduction by the defence. They should not now 
have the privilege of continuing that line of proof. 
When the case for the prosecution closed did not 
every one believe that everything found on the per¬ 
son of Mr. Key had been produced in court. The 
fact that the other things were found shows that the 
person of Mr. Key had been subjected to the touch of 
some persons who had not been produced as witnesses 
by the prosecution. He argued that it was the duty 
of the prosecution to have produced all these matters 
found on Mr. Key’s person. No District Attorney 
had a right to keep out of a case any matter belong¬ 
ing to it. 

Judge—The defence introduced the evidence for the 
first time in respect to certain papers that passed Into 
the hands of Dr. Miller, and which papers came into 
the possession of Dr. Miller some four or five days 
after the homicide. The law ia undoubtedly very clear 
6 


that nothing hut rebutting evidence can he received for 
the United States in the present stage of the case. I 
think that this evidence is rebutting, and that the 
United States have a right to introduce evidence so 
far as it goes to meet the evidence introduced by the 
defence. It must be confined exclusively to these Miller 
papers. 

The examination of Mr. Doyle continued *—Was pre¬ 
sent In the club house about .seven o’clock on the eve¬ 
ning of the homicide; was standiug conversing with 
Dr. Miller, when some one who win examining the 
clothes said “ here are some papers;”! requested Dr. 
Miller to take charge of them ; I did not touch these pa¬ 
pers ; my attention was not turned to the search of the 
clothes; almost everybody that came in had access to 
the clothes of the deceased. 

To Mr. Carlisle—I speak of a time three hours after 
the Coroner’s inquest; the body was there at that time. 

To Mr. Ould—I first saw these papers in Dr. Miller’s 
hands ; I made no search of the body, and was not 
present when the search was made by the Coroner. 

Mr. Ould had another point on which he wished to ex¬ 
amine this witness, if the defence hud no objection. 

Mr. Brady—Go on. 

Witness—I had forgotten all about these papers till 
after my examination here. 

Mr. Ould—Did you observe Mr. Sickles at the time of 
the homicide ? 

Mr. Brady—Is that rebutting ? 

Mr. Ould argued that it was connected exclusively and 
solely to the issue of frensy or insanity of the prisoner. 

Mr. Brady argued that it was not rebuttiug, as this 
witness had been examined, and has stated everything 
he had observed Mr. Sickles say or do; if this were 
permitted it would allow all the witnesses for the prose- 
cution to be recalled. 

Mr. Stanton said that the prisoner had made a sug¬ 
gestion. He desired to state, if he had not permission 
of the Court, he would not state it. 

Judge—Well, go on. 

Mr. Stanton—The suggestion of the prisoner at the 
bar is this On tills indictment that the state of the 
mind of the prisoner at the time the offence was com¬ 
mitted was the point at which the prosecution started. 
The burden of proof was on them to show that he was a 
person of sound memory and discretion at the time the 
act wa3 committed. They introduced their proof^it a 
particular spot aud particular time, aud exhausted their 
proof. We have not called a single witness in auswer to 
that evidence; we have showu other facts by other 
witnesses going to a question on which the burden of 
proof was on the prosecution. 

The Judge—Considerable evidence having been given 
tending to show the condition of unsound mind of the 
prisoner, the United States propose to prove facts and 
circumstances to meet that evidence. A large portion 
of the evidence for the defence has been to show this 
condition of the prisoner, and if it were not to bo met 
because the United Stales did not introduce it in the 
course of the direct evidence on part of prosecution, it 
never could be met. The counsel who last addressed 
the Court labors under a mistake in saying that the 
burden of proof of the insanity of the party accused ia 
on the United States; it is not so; every man is pre¬ 
sumed to be sane till the contrary is proved; that is the 
normal condition of the human race, I hope. [Laugh¬ 
ter.] I think the evidence receivable uuder aDy and 
evt-ry rule of law with which I am acquainted. 

Mr. Ould—Mr. Doyle, state what was the appearanco 
of Mr. Sickles at that time? 

Mr. Brady—Do you mean to speak of his counte¬ 
nance? 

Mr. Ould—Yes. 

Witness—When I came up to Mr. Sickles, he turned 
round almost immediately. I thought his manner was 
self-possessed. More than his speech indicated; there 
was more excitement in the expression than the man¬ 
ner. 

Mr. Brady—I don’t know to what extent you have 
given yourself to the study of men; have you ever 
been iu a lunatic asylum? 

Witness [evidently hurt by the question]—No, sir; 

I hope the Judge will protect me. 

Mr. Ould—He does not mean as an Inmate, but a visi¬ 
tor. [Laughter, iu which the witness, recovering from 
his misapprehension, joined.] 

Witness—I beg your pardon. 

Mr. Brady—I should beg your pardon, did I Insinu¬ 
ate that you had been an inmate of a lunatic asylum. 
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I mention this by way of illustrating how small a 
cause will produce undue excitement. Everything you 
have stated has been with the most gentlemanly regard 
to truth. I meant, whether in such an asylum you hare 
seen an insane person? 

Witness— No, sir. 

Mr. Brady— If you visited an insane asylum, and 
saw twelve persons dancing or sitting still, do you think 
you could tell who were insane or not? 

A.—No, sir. 

Mr. Brady—Have you ever spoken to a person un¬ 
mistakably Insane ? 

A. — No, sir. 

Mr. Brady— Among your .acquaintances you find gen¬ 
tlemen high-minded and impulsive, quick to anger and 
resentment, but soon the excitement passes uway. 
You happen to know some who are more excitable than 
those who flash their temper, and yet ordinarily exhibit 
composure. You will not undertako to judge of Mr. 
Sickles’ temper? 

Witness— I did not undertake to say what was his 
state of mind. I merely gave my judgment. 

In answer to various questions, witness said no per¬ 
son was prevented from examining Mr. Key’s clothes. 
I did not particularly notice who had access to them at 
the time; no one particularly had charge of Mr. Key’s 
body ; there was an overcoat of deceased in the dining¬ 
room. It had been there for several days. After the 
Coroner’s inquest was over, I requested one of the boys 
at the Club House to throw them along with the other 
clothes. 

Albert Oreenleaf, sworn. — Was at the Club House 
when Dr. Miller was there. Some p ipers were put into 
the latter’s hands. If I mistake not, a pocket-book or 
card-case was handed him by a police officer, whose 
name I don’t know. The papers came from either the 
vest or overcoat. Don’t recollect which. Saw him hand 
the articles to Dr. Miller. Cannot swear that he took 
the vest, though he observed they were there. This 
was about seven o’clock on the evening of the 27th. 
There tvere several persons present. Dr. Miller, Mr. 
Snowden, Mr. Doyle, two police officers and others. . 

To Mr. Brady.—I was there first that Sunday, at 
about half past six o’clock. Cannot state where the 
clothes were till I saw them in this officer’s hands. He 
had only a coat and vest, not an overcoat. Cannot de¬ 
scribe these officers nor give their names. [An officer 
in the Court here said he was there, and that his name 
was King.] 

To Mr. Brady.—These papers came from the coat or 

vest 

Jacob F. King, police officer, examined by Mr. Ould.— 
I went to the Club House, and got there while the in¬ 
vestigation was going on ; stayed till the body was re¬ 
moved. Saw Dr. Miller there, and saw some papers 
handed to him. I took charge of the door of the room 
where the bod; was lying. Dr. Miller came in. The 
coat and vest of Mr. Key were lying on a chair. The 
pants were on the body. This was half an hour after 
the inquest. Think Mr. Snowden handed these papers 
to I)r. Miller. 

Q.—Did you see from whence they were taken ? 

A.—Think they were taken out of the fob-pocket of the 
pantaloons. Know there was a small white handled 
knife taken out of the pockets. Did not observe any¬ 
thing fall on the floor. Cannot Bay positively whether 
this knife waJ taken from the pocket or whether it fell 
on the floor. Do not know where Mr. Snowden resides. 
He had hold of the vest while I was examining the hole 
where the ball went through. Mr. Snowden appeared 
to be officiating a good deal about Mr. Key. Think he 
took the papers out of the pocket. Know he had a 
small memorandum book, and a small porte-monnaie, 
which he took from the clothes. Do not think auy 
other officer was there at the time. 

Mr. Brady.—This memorandum book was quite 
small ? 

Witness—The last I saw of it was in Dr. Miller’s 
hands. 

To Mr. Ould—I did not handle it, but I believe it to 
be a memorandum book. 

To Mr. Brady—The articles I saw given to Dr. Miller 
were a memorandum book, portemonnaie, small knife and 
some papers. 

Ite-examlned by Mr. Ould—Did you observe the man¬ 
ner and expression of Mr. Sickles at the time of Mr. 
Key’s death? 

A.—I did. 

Mr. Ould—Stale what it was. 


Witness—I thought lie was exceedingly cool, as far aa 
I could judge. As soon as we got up to him, he desisted, 
turned round, and made the remark I have already 
sworn to. 

Q.—Was his manner self-possessed, or not? 

A.—Well, I thought so ; I did not see any indication 
of great excitement, that I am aware of. 

Mr. Brady—Were you familiar with Mr. Sickles’ coun¬ 
tenance before that? 

A.—Had seen him, I suppose, fifty times. I had not 
seeu him under the influence of great^xeitemeut or irri¬ 
tation ; the incident which drew my attention was but 
for a moment. 

Edward M. Tidball, re-examined by Mr. Ould—My at¬ 
tention at the time of the homicide was directed more to 
Mr. Sickles’ manner than anything else; 1 thought it 
was rather cool and deliberate; his face was somewhat 
pale, of course. 

Mr. Brady—Have you ever visited a lunatic asy¬ 
lum? 

A.—Not that I recollect. 

Q.—Have you ever talked with an insaue person? 

A.—I do not recollect that I have. 

Q.—Is it your opinion that the eyes of an insane per¬ 
son have a peculiar expression? 

A.—1 would not like to express an opinion on that; I 
had often seen Mr. Sickles before ; do not think his face 
was habitually pale. 

Q.—If the expression of his eye3 at the time of the 
homicide had been totally different from their ordinary 
expression, you would not have noticed it, would you? 

A.—I think not. 

Ex-Senator Brodhead, of Pennsylvania, Mr. Halimer 
and John J. MoElhoue was called, but none of them 
answered. 

Charles Howard, examined by Mr. Carlisle—Mr. Key 
was ray brother-in-law ; this is the paper which I pro¬ 
duced yesterday, and handed to Mr. Pendleton. 

Mr. Carlisle—State what you know in relation to It. 

Witness—It was shown to nie by Mr. Pendleton, some 
four or five days after Mr. Key’s death ; I was then at 
the house of Mr. Key; I returned to Baltimore the 
Thursday week after Mr. Key’s death ; and, before I 
left Washington Mr. Pendleton placed this and other 
papers in my possession; I have made a cipher which 
appears to correspond with this, and I think I can 
read it. [Produces a translation of it, made by himself.] 

Mr. Carlisle handed it to the Judge, remarking that 
a copy of it had been handed to counsel on the othor 
side 

Witness [to Mr. Brady]—I do not recognize the hand 
writing of the letter in cipher. 

Mr. Brady—Then 1 object to it. 

The Judge carefully read the translation. 

Mr. Carlisle remarked that this cipher letter made Its 
appearance yesterday, in the course of the cross-exam¬ 
ination of Mr. Pendleton, and the counsel for the defence 
then asked that the letter should be preserved, to be 
kept on record in the case. The prosecution had proved 
all about the letter except the handwriting, and they 
now held that it ought to go to the jury. If it had any 
significancy, or any relation to the cause, it was proper 
that that signifloancy should be communicated to the 
jury by the witness who has deciphered it, and ascer¬ 
tained the key to it. He presumed it was not different 
from a paper written in a foreign language, and that the 
letter aud translation should go to the jury together. 
The cipher letter wa9 written by the substitution of one 
letter of the alphabet for another letter, and was unin¬ 
telligible to any one who has not the key to the cipher. 
He presumed that, at this stage of the cause, the pros¬ 
ecution should not be driven to proof of the handwri¬ 
ting ; and, as it had been found on the person of the de¬ 
ceased, it should go the jury. 

Mr. Brady—What is it to rebut ? 

Mr. Carlisle—Not to rebut anything in this aspect of 
the case. It was brought out by the defence. 

Mr. Brady—Then we ought to offer it in evidence, 
not you. 

Mr. Carlisle—The same right which entitled us to show 
these papers, not put in evidence by us, entitles us 
to prove to the jury what this paper means, now that it 
has been produced by the other side. The defence had 
gone so far as to show that there were other things on 
the body of the deceased, not first proved, but had gone 
no further; and he held that the prosecution had a right 
to take up the thread, and show that this was a paper 
having a meaning ; whether admissible In evidence was 
another matter. He offered it now on the ground that 
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the United States having put in evidence what matters 
were found on the body of the deceased, exclusive of 
this letter, and the defence having brought out this letter, 
ti e prosecution are entitled to show what it means. 

Mr. Brady—Counsel has made a very naive argu¬ 
ment. It was distinctly conceded that this was not re¬ 
butting evidence, and therefore under the recent ruling 
of the Court, it was not competent. He spoke of the 
publicity of the place the body was lying, and of the ac¬ 
cess which many persons had to his clothes, and of the 
fact that these papers or some paper had been in the 
hands of Mr. Wilder, Mr. Miller, Mr. Stone, Mr. Pendle¬ 
ton, Mr. Howard, and .Mr. Carlisle ; the prosecution had 
all the papers in his possession before the indictment 
was found, and if they deemed it appropriate to give 
any of them in evidence that were admissible they should 
have doue so when they were proving their case. Not 
having then produced this cypher letter, they cannot 
now produce it. Nothing cumulative can he received. 
What had disappeared from the person of Mr. Key and 
what appeared was left in a state of the greatest confu¬ 
sion and doubt. Then, whose handwriting was this 
cyi her letter in ? Was it in a male or female handwrit¬ 
ing? Was it connected with any person In this case ? 
He had asked Mr. Carlisle for an order on Mr. Howard 
for this cypher letter to show to Mr. Sickles, and the 
reply wa», “ Would you do the same uuder like circum¬ 
stances?” 

Mr. Carlisle—To which you made no reply. 

Mr. Brady—To which I made no reply, because I 
was not to presume that what I should do would be any 
authority for you. They had no opportunity of seeing 
what this letter meant, and bad as this woman was, 
there might be some lingering touch of pity or regard 
for her which would induce the prisoner to save her fur¬ 
ther exposure. They should not, therefore, be forced 
into having this cypher letter put in evidence. 

Mr. Carlisle claimed that the prosecution wn9 entitled 
to the opening and close of this argument, and said that 
he made this statement because he apprehended that, 
with some rudeness [referring to a habit which Mr. 
Stanton has displayed m this case,] he might be inter¬ 
rupted in the exercise of h s right. 

An argument on this point sprang up, and occupied 
considerable time. 

The Judge held it to be the natural order of things 
that the objector should open and close, but the ques¬ 
tion really was whether the evidence is admissible or 
not. It was very plain to him that this was not rebut¬ 
ting evidence. The cipher letter and translation were 
therefore excluded from the case. 

The counsel on both sides preserve strict secrecy as 
to the contents or character of this cipher letter. 

After a recess of a few minutes, business was resumed. 

Mr. Carlisle asked \i the paper was not admissible 
with the proof of the handwriting. 

The Judj:e thought the proof of handwriting would 
make it still more objectionable. He refused to admit 
it, because it was not rebutting evidence, and on that 
ground alone. 

Win. Daw, police officer, examined by Mr. Ould.— 
Was present at the house of Mr. Sickles shortly after 
the killing of Mr. Key. Accompanied Mr. Sickles there 
from Judge Black’s in a hack. Mr. Suit, Mr. Maun, Mr. 
Butterworth, Mr. Sickles and myself went in the buck. 

1 stood in the hall, just inside of the front door. When 
Mr. Sickles first came to the house, he-went into the 
I brary, where he stayed a few minutes, and had a con¬ 
versation with some gentlemen. After he came out he 
wanted to go up stairs. Mr. Suit and myself told him 
he could not go up except on promise not to harm his 
wife. He said he had no such intention. Mr. McBlair 
told us we might depend on what Mr. Sickles said. He 
remained up stairs T r m about five minutes and came 
dowu with som*: letters iL his hand. He went into the 
library stayed there so ue time. Then he went into 
parlor. Recollect nothing of importance that tran¬ 
spired in the library. To the best of my knowledge the 
door between the parlor and library was open while 
Mr. Sickles was in the library. The door from the par¬ 
lor to the hall was ajar. We were in the house about 
half an hour altogether. Mr. oicales went in Seuator 
Gw n’s carriage to jail, and our carriage followed im¬ 
mediately after. There was talk in the back parlor 
while Mr. Sickles was there. I heard no unusual sounds. 
Nothing like shrieks or moans. Mr. Sickles invited us 
to take some brandy just before starting for the jail. 
He asked the whole company. Nobody drank but Mr. 
Sickles and Mr. Butterworth. 


To Mr. Brady—I went there as an officer, to assist 
Mr. Suit, the officer who made the arrest; we went to 
the house at Mr. Sickles’ request; he wanted to ar¬ 
range 9oine business as I supposed; I conversed with 
nobody while there but with Mr. Suit; I was once in 
the library; saw Mr. Wooldridge there and Mr. Walker. 
Mr. Walker went from the library into the back parlor. 
I was still standing in the hall. While 1 was in the 
library Mr. Sickles was up stairs. I was not in the back 
parlor at all. I was right at the front door, and opened 
it several times. 

James H. Suit, examined by M. Ould—I accompa¬ 
nied Officer Daw from Judge Black’s to Mr. Sickles* 
house; noticed Mr. Sickles after he reached the house. 
I stood at the library door leading into the hall a part 
of the time ; and walked through ihe hall back and for¬ 
ward; think the door between the library and back 
parlor was open; would not be so certain that it con¬ 
tinued open all the time. Could not say whether the 
door was open from the parlor or hall; had a conversa¬ 
tion with Mr. Sickles when he was coming up stairs. I 
asked him where he was going. He said he was going 
up to get some papers. He had papers in his hand as he 
came down. 1 do not recollect hearing anything about 
Mr. Key. 

Q.—Did you hear any unusual noises in that back 
parlor? 

A.—No, sir; I heard talking, but nothing unusual; 
have a slight recollection of somebody saying some¬ 
thing about taking a drink, but did not know it was 
Mr. Sickles ; would not be certain that Mr. Sickles took 
a drink, but think he did ; cannot say positively where 
the liquor was; do not know whether Mr. Sickles had 
on an overcoat as he went up stairs. 

To Mr. Brady—When we left Judge Black’s that street 
was crowded ; a great many followed after the carriage, 
and came from all directions; had no conversation 
with any person but Mr. Sickles. 

J. U. McBlair, examined by Mr. Ould—Was present 
at Mr. Sickles' house on the 27th of February ; went there 
about fifteen minutes after the occurrence ; Wooldridge 
and Miss Ridgely were there. Senator Slidell aud my¬ 
self went together; the prisoner came in in about 
twenty minutes; I left the house before the prisoner ar¬ 
rived, but I returned and remained till Mr. Sickles left. 
I was in the back parlor for about two minutes, in con¬ 
versation with Mr. Berrett, and the remainder of the 
time was in the library. Did not see Mr. Sickles in the 
back parlor; I had been under the impression that Mr. 
Sickles had not gone into the back parlor, but since then 
I have charged my memory, and have concluded that 
Mr. Sickles might have gone into the back parlor with¬ 
out my Beeing him; the door between the library and 
back parlor w;is open till Mr. Walker went into the back 
parlor, and then the door was closed entirely; heard 
no unusual noises in the back parlor; had a conver¬ 
sation with Mr. Sickles after he came down stairs; 
that was not the last time I saw him ; a few minutes 
before they left to go to jail, Mr. Sickles came and 
asked me to ask Mr. Walker to accompany him to jail. 
Butterworth asked Mr. Sickles for a glass of brandy, anil 
a bottle was taken out of the sideboard, and Mr. But¬ 
terworth took a glass, do not know that Mr. Sickles 
did; think that when Mr. Sickles went into the back 
parlor, lie went to the secretaire. I was considerably 
excited myself; some police officers told me they appre¬ 
hended some of the mob would shoot Mr. Sickles, and 
Mr. Suit, putting iiishand on what appeared to be a 
pistol, said he could shoot as well as any of them. 

To Mr. Brady—Mr. Sickles, when he came down stairs, 
had papers in his hand: there were about ten persons in 
the house aud one hundred and fifty outside. Mr. Sic¬ 
kles was extremely culm, I thought it the calmness of 
desperation; he appeared to be suffering internally, and 
to be endeavoring to restrain his feelings; I thought, 
him, and still think him to be, a man of remarkable 
powers of endurance, or he never would have been able 
to withstand the relentless persecution extended to 
him. 

li.—Is it not a fact about Mr. Sickles that this appear¬ 
ance of calmness attends him even when under the 
strongest excitement? 

A.—I have always found him calm ; that external 
appearance always exists ; I have always found it so. 

Mr. Ould—He is a man of great command over his 
feelings? 

A.—I think he is a calm man ; I do not know that he 
has great command over his feelings ; he has great 
command externally ; a man can be calm aud have 
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very powerful feelings at the same time ; I remarked to 
Mr. Brady lliat 1 always found him calm in my inter¬ 
course with him, 

Mr. Ould—Then you have never seen him under such 
circumstances as required great exercise of self-control 
or self-command ? 

"Witness — I said no such thing ; I say that I have al¬ 
ways seen him calm, and that I never previous to that 
La>i seer, him in difficulty. 

Mr. Brady—Your attention had been drawn to Mr. 
Key’s manoeuvres about that house? 

Witness — Yes, for twelve months. 

Col. Berrlt. Mayor of Washington, sworn —Was pre¬ 
sent at Mr. Sickles’ house on the afternoon of the killing 
of Mr. Key; I went there with the Chief of Police, from 
the Club-house ; when we reached the house, we found 
there two policemen, Mr. Wooldridge, Mr. Sickles, and. 
perhaps, several other gentlemen ; I entered the house 
by the front door ; was shown into what is called the 
library; there found Mr. Sickles, who remained there 
five or ten minutes, arranging some matters about the 
bookcase; I said he had better go to jail, where the 
preliminary examination would take place ; he said 
that was what he desired ; we went to, and, 1 think, re¬ 
mained in, the parlor for five or ten minutes ; I mean 
Mr. Sickles, Kobt. J. Walker and myself; we soon after 
left for the jail : when Mr. Sickles discovered Mr. Wal¬ 
ker in the parlor, he said, “ A thousand thanks for call¬ 
ing;” he exhibited much feeling, and spoke of his 
child, and of his house being dishonored, and immedi¬ 
ately thereafter took his seat on the sofa ; he wept 
heartily; 1 remarked to him that he would have to 
leave there, very soon, and I remarked to him to he 
composed ; lie said he would be ; his outburst of grief 
continued four or five minutes; he made a very distinct 
noise, indicative of deep grief; it was a hearty cry, aud 
might have been beard in any part of this room ; I ac¬ 
companied him to jail, in company with the Chief of Po¬ 
lice and Robert J. Walker ; he seemed on the way to be 
restive, and made gestures as of salutations as he left 
his house; I suggested to him that he had better not 
allow his attention to be called to the crowd; I don’t 
know whether he saluted anybody particularly ; there 
was a very brief examination at the jail; his manner 
was composed under the circumstances ; did not see any 
exhibition of grief there such as I have described. 

Mr. Brady—Did you observe the amount of effort it 
cost him to compose himself? 

A.—1 certainly discovered an eflfort to become tran¬ 
quil wlien I suggested the importance of it, in view of 
ttie crowd through which he had to pass. 

Miss Oct avia M. Kidgeley was recalled. She was ac¬ 
companied into court by her mother and stepfather. 

Mr. Ould—Were you present in the house when Mr. 
Sickles returned from Judge Black’s? 

A. — I was. Yes. 

Q.—What part of the house? 

A.—In the basement. 

Q. — Did you remain there ? 

A — Part of the time. 

q—D id you see Mr. Sickles? 

A.—I did as he got out of the carriage ; I did not see 
him any more. 

Q.—Y’ou did not go up stairs while he was there ? 

A. —1 did not. 

Mr. Ould — We were under the impression that you 
had been up stairs, and had seen Mr. Sickles there. 
As you say you were not, we will not trouble you fur¬ 
ther. 

Mr. Ould stated there were but three other witnesses 
on this branch of the case, and one of these had beep 
attached. He wished to finish this branch before he 
commenced on another. It was more than probable 
that the witness who had been attached (Ex-Senator 
Brodhead) would be here to-morrow morning. 

Mr. Brady — Do you wish it postponed till to-morrow 
morning? 

Mr. Ould—Yes. 

Mr. Brady—We have no objection. 

Mr. Ould—Or perhaps postponed to Saturday; to¬ 
morrow will be Good Friday. 

Mr. Graham— The better the day the better the 
deed. 

Mr. Ould—Some people regard Good Friday as one 
of the holiest days, and some of the jury might desire 
not to be here to-morrow. 

One of the jurors said the jury did not desire to ad¬ 
journ over to-morrow ; that they had a solemn duty to 
perform, and would prefer to come here and perform it. 


The Judge said he had no scruples in the matter, and 
unless it was pressed upon him he would not adjourn 
over the Court. 

Mr. Brady said lie did not know whether the counsel 
in this District were in the habit of asking for adjourn¬ 
ment on religious grounds. Counsel in New York were 
not. 

The matter ended by the Judge directing that the 
Court adjourn till to-morrow. 


SEVENTEENTH DAY— Friday, April 22, 1359. 

The Court convened at the usual hour. 

The three witnesses, McElhone, Brodhead, and Ilalde- 
mar, who were attached yesterday, were called, but 
neither of them answered. 

Mr. Charles H. Wind r, a member of the bar, address¬ 
ed the Court, saying he wanted to make an explanation 
in regard to the testimony of Mr. Doyle. 

The Judge—It is out of the usual course, and I do not 
see how it can be done unless you are put on the stand 
as a witness. 

Mr. Ould—That is what he proposed to do. 

The Judge—It is not usual for a wituess to call him¬ 
self. 

Mr. Carlisle—Mr. Winder himself feels some desire on 
this subject; there is none on our part 

The Judge—Explanations have become so frequent as 
to be annoying. That is not the object of testimony a*, 
all. If there be no objection 1 have none. 

Mr. Brady—We have none. 

Mr. Winder.—1 do not know if the counsel will in¬ 
dulge me to refer to the conversation to which Mr. 
Doyle referred yesterday. By so doing I think I can 
make it very clear and plain. Unless they do I have 
simply to state that Mr. Doyle was utterly mistaken in 
saying that I had told him these papers were found on 
the person of Mr. Key at the time of the Coroner’s in¬ 
quest. What happened afterwards I do not know, be¬ 
cause I left at the conclusion of the testimony, and did 
not go back. 

Mr. Brady.—I think that fully meets all that was said 
in respect to you. 

Mr. Winder.—I desire distinctly to say that at the 
time the search was made of Mr. Key’s person during 
the Coroner’s Inquest, there was not a scrap of paper 
found. 

The Judge.—No one says there was. 

Mr. Winder.—Mr. Dojde says I said there was. 

The Judge.—It is a mere confounding of the two 
cases. 

Joseph Dudrow recalled.—I did not think Mr. Sickles 
was any more excited than any other man would be in 
a fight or anything of that kind. When the last, shot 
was fired. I was thirty-five or forty feet from him. I 
did not hold any conversation with him. 

Cross examined by Mr. Brady—I hare frequently 
seen Mr. Sickles in Congress. 

Mr. Delafield recalled—As to Mr. Sickles’ appearance 
and manner, it was rather cool; after he shot Mr. Key, 
he walked away quietly; he put the pistol in his pocket 
afterward ; 1 saw nothing strange in his manner be¬ 
fore he met Mr. Key; this is my impression after re¬ 
viewing the affair. 

Cross-examined by Mr. Brady—I thought from his 
firing such a number of shots that he was rather cool. 

Mr. Brady—From that 1 should think lie was rather 
hot. 

Witness—I never saw Mr. Sickles under excitement 
before. 

Q.—What was the distance between you and Mr. 
Sickles? 

A.—I did not measure it; it was about the width of 
the street ; did not know the color of Mr. Sickles’ eyes 
till I saw him in court ; I thought he walked rafiier 
erect and very dignifiedly; cannot say whether he 
walked slow or fast. 

Clias. H. G. Lewis, sworn— Am connected with the 
Congressional Globe Office. I have here the proceed¬ 
ings of the House for Friday and Saturday, 25th aud 
26th of February last. 

To Q. by Mr. Carlisle — The reporters are Messrs. 
Hinks, Smith, McElhone, Andrews and Hays; don’t 
know whether Mr. Andrews is in the city. 

Mr. Carlisle— Take care of these papers. 

Mr. Brady—Have you looked Into those corpulent 
rolls to see how much of them pertains to Mr. Sickles. 
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Witness— They contain all the proceedings of these 
two days. 

Mr. Brady— Judging from the bundles, I should be 
very much alarmed at these speeches. 

Mr. Carlisle—They are short speeches made under 
the five minutes’ rule. This evidence is offered to show 
the condition of the prisoner’s mind on the Friday and 
Saturday previous to the killing of Mr. Key. 

Mr. Brady—We don’t object to that. 

Mr. Carlisle—I know that, but I want the Court to 
understand our purpose. 

Mr. Brady—'\e admit that Mr. Sickles addressed the 
House on Saturday, but before he learned that all hope 
relative to his wife*had been dispelled. 

Francis H. Smith examined by Mr. Carlisle—Am one 
of the official corps of reporters of the House of Repre¬ 
sentatives ; was in the House on Friday and Saturday, 
Hie 26th and 26th of February last; Mr. Sickles made 
sp eche* on those days; I have before me the manu¬ 
script of those speeches ; that of the speech of Saturday 
i> in the hand- writing of Mr. McKlhone entirely; the first 
three pages of Friday seem to be in the hand-writing of 
Mr. McElhone; there are additions and corrections in 
Friday’s speech in another hand-writing, and in differ- 
•ent ink ; d * not know whose hand-writing that is. 

To Mr. Brady— I do not know at which hour Mr. 
■Sickles spoke ; on Friday I think he spoke at about five 
o’clock and on Saturday—though I cannot speak pre¬ 
cisely about that —about four o’clock. 

Mr. Carlisle read from the Congressional Globe the 
s peech of Mr. Sickles, on the subject of Navy-yards, de¬ 
livered on Friday, the 26th. 

Mr. Carlisle then read from Mr Sickles* Saturday 
gpeech on the same subject. 

Witness—I cannot state at what hour this speech of 
Saturday was made ; I only judge it was about 4 o’clock 
because the House met at 11 A. M., and adjourned at 9 
F. M., and this occurs about the middle of the day’s 
proceedings. 

To Mr. Brady—I was present when Mr. Sickles made 
those observations both on Friday aud Saturday, 

Mr. Brady admitted that the corrections in the man¬ 
uscript of Friday’s speech were in the hand-writing of 
Mr. Sickles. 

The manuscript was then exhibited to the jury. 

To Mr. Carlisle—Ido not know at what hour the re¬ 
vision was made. Speeches are sometimes revised 
within ten minutes of the time that they are reported. 

To Mr. Brady—It would not have taken ten minutes 
to make all the corrections in that manuscript. 

To Mr. Brady—The practice of sending speeches for 
revision is by no means uniform ; in a majority of cases 
the speeches are not during the last days of session 
handed to the members till the next morning; how it 
was in this case I do not know. 

Some delay occurred here while Mr. Smith was exam¬ 
ining the records of the votes on Saturday, the 26th of 
February. 

Witness to Mr. Carlisle—I have examined the roll of 
votes ; on Friday Mr. Sickles seems to have voted on the 
last vote at the time of adjournment, which was about 
nine o’clock. Mr. Sickles appears to have voted on the 
last vote on Saturday. There is no indication here at 
what time that vote was taken, or as to what it had re¬ 
ference. 

Some further time was occupied by witness in exam¬ 
ining the manusci ipt of Saturday’s proceedings in the 
House. During this time there were frequent confer¬ 
ences between Mr. Sickles and his counsel, and general 
conversation was indulged in. 

The Judge and jury took advantage of the pause in 
the proceedings, and left the Court. 

Over half an hour passed before proceedings were re¬ 
sumed. In the meantime the three absent winesses 
were inquired after, but none of them made their ap¬ 
pearance. 

Mr. Carlisle informed the Court that the prosecution 
bad submitted to the counsel for the defence an offer of 
evidence, and were waiting for the result of their exam¬ 
ination of it. 

It is surmised that this offer of evidence is connected 
with an inquiry iuto Mr. Sickles’ own conduct, and par¬ 
ticularly into the matter of his visits with a lady to Bar- 
num’s Hotel, Baltimore. The proprietor of that hotel 
as in Court. 

Messrs. Brady, Graham aud Ould stepped up to the 
bench and in a low tone of voice discussed the matter 
with the Judge, evideutly submitting the question to his 
•decision. 


Authorities were submitted on both sides, and some 
time was spent by the Judge in consulting them. 

The Judge—For very obvious reasons the Court will 
do no more than merely state his opinion on this point, 
and that opinion is that the evidence is not admissi¬ 
ble. 

A further awkward pause enkued. The District Attor¬ 
ney took a seat beside the Judge, and entered into a 
consultation witli him. The counsel for the defence, on 
their side, put their heads together, and had a quiet, 
hasty conference as to the course to be pursued by them. 
Great interest was manifested by the audience in the re¬ 
sult of these deliberations, a9 they were supposed to be 
on the question of submitting the case without argu¬ 
ment. 

Mr. Carlisle, addressing the Court, said that the Judge 
having disposed of the offer of evidence lately made, 
nothing remained to be offered on the part of the prose¬ 
cution. except the testimony of two witnesses on the 
question of insanity. They were exceedingly desirous 
that the jury should have the benefit of that testimony. 
These witnesses were Ex-Senator Brodhead and Mr. 
Haldetnar, both of whom were at the Attorney-General’s 
house when the prisoner arrived there immediately 
after the homicide. An attachment had been granted 
against them, and in the regular course of things they 
could not be here, under that attachment, till this even¬ 
ing. Under these circumstances, he would have to ask 
either that the Court adjourn now, or that the two hours 
up to the usual time of adjournment, be occupied in dis¬ 
cussing the instructions which he would proceed to 
off r. 

Mr. Brady — We cannot, of course, in representing Mr. 
Sickles, appear to offer any obstacle to the fullest inves¬ 
tigation of any fact on Wiich bis defence reposes. At 
the same time, this trial has certainly been protracted 
to such a length that all of us must have the most sin¬ 
cere desire that it should be brought to a close at the 
earliest possible moment. The gentlemen of the jury 
have been from their homes and families for now nearly 
three weeks, and those of us who reside away from 
Washington have certainly a strong inclination to see 
our homes, however agreeable our stay here is made 
by the kindness and hospitality of many of the citizens 
of this District. We are very anxious, therefore, to have 
the case finished. 

I presume that anxiety is felt by every one. In this 
view I make these suggestions, that the Court may make 
such disposition of the case as appears to be just. We 
have now in this room testimony of a cumulative char¬ 
acter in regard to the state of Mr. Sickles’ mind, com¬ 
mencing at the time of the communication made by Mr. 
Wooldridge, on Saturday night, and extending to the 
last period at which proof of that character would be 
admissible. But we have abstained from calling wit¬ 
nesses. With regard to that point, no one knows what 
can be proved by those gentlemen who have been called. 
They are of the highest respectability, 1 believe, but so 
were Mr. Blair and the Mayor, who were called as to 
the question of insanity, and 1 do not suppose it is pro¬ 
posed to contradict the Mayor’s testimony. I think the 
history of the whole transaction, including the condi¬ 
tion of Mr. Sickles’ mind, is before the jury very fully, 
and that the jury, in view of tlie rights which they have, 
will pass on the question as men of the world and as re¬ 
flecting men. 

Mr. Carlisle did not mean to offer the opinions of these 
witnesses, but proof of the prisoner’s deportment and 
conversation. Id regard to the materiality oftheir evi¬ 
dence, lie could speak from what one of the witnesses 
had told him. 

Mr. Stanton—Is it about the 9ame time as the other 
witnesses testified to? 

Mr. Carlisle—No, Sir; it relates to a point of time as 
to which there has been np testimony ; when the priso¬ 
ner proceeded from the scene of the homicide to the 
house of the Attorney-General. 

Mr. Brady— I suppose that we all concur in this, that 
Mr. Sickles or any man on trial in regard to an act of 
homicide, is to be judged by the jury in relation to his 
state of mind at the time the act was done. It is so in 
regard to malice ; what occurred before and what oc¬ 
curred afterward throw light on that. Now, of course, 
whatever may be the amount of insanity of this descrip¬ 
tion existing at the time of the homicide, a man’s whole 
intellectual capacity is not gone. If Mr. Sickles after 
this homicide, did go to the house of the Attorney-Gen¬ 
eral with the intent on his mind that he should be placed 
within the reach of the authorities, to answer for what 
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he had done, aud if that be relied upon as evidence of 
sanity, we wilt see how very little importance is at¬ 
tached to it. When we are considering the state of mind 
under the influence of the provocation,‘sleeplessness, 
Ac., which had preceded that event, extending through 
Saturday night, when he never closed his eyes up to the 
moment when, according to his declaration, he saw the 
wave of the handkerchief, and was impelled by an in¬ 
fluence which he had no power to control to the act of 
homicide, no more intelligent witnesses can be brought 
on the stand than the Attorney-General himself, who is 
in the city, and who must have witnessed all this trans¬ 
action. 

Mr. Carlisle—The point of time to which this evidence 
relates is that which covered the period between the 
prisoner’s entrance into Judge Black’s house and the 
coming* into that room of the Attorney-General, aud the 
conversation which passed between him and these wit¬ 
nesses when the Attorney-General was not present. 

Mr. Brady—That must have been a very brief inter¬ 
val. I btg again to say, your Honor, that we are not 
to be considered as objecting. We want all the evi¬ 
dence that tan throw 'light fairly on any of the ques¬ 
tions to bo given to the jury. After all, it is their intel¬ 
ligence that js to be informed of the facts, and it is they 
who are to be the judges. My remarks are made ex¬ 
clusively for the purpose of saving time, and bringing 
the case to a close as soon as possible. 

District Attorney— I look upon the evidence as ex¬ 
ceedingly important. In one seuse, it may be cumula¬ 
tive, in another it is not; it relates to a point of time 
about which uo evidence has been yet given, and it is 
a very important point of time, that occuriiug almost 
immediately after the homicide. The United States 
have done all in their power to secure the attendance 
of these witnesses; in no sense, therefore, are the Uni¬ 
ted States in default. 

Mr. Brady—We do not say there is any default. 

District Attorney—If we were to propose to adjourn 
the case till to-morrow, absolutely, we think our request 
would be and ought to be gratified by the Court. We 
are as anxious as the defence to avoid delay, but this 
proposition is really one which does not cause delay. 
It is that we proceed with the discussion of these in¬ 
structions. 

TBS QUESTION OF SUMMING UP. 

. Mr. Cliilton—I beg leave to make a few brief sugges¬ 
tions in regard to this matter. After the very loDg, 
thorough and laborious investigation that has been 
given to the case. After the discussion of every ques¬ 
tion of law that could possibly arise in it; after the 
citation, in the hearing of the jury, of the various de¬ 
cisions of your Honor in previous cases bearing anal¬ 
ogy to this, and which, we humbly conceive, contain 
the whole law of the case, it was our purpose when we 
had closed the testimony to make a proposition to the 
counsel engaged for the prosecution to submit this case 
to the jury. 

We had hoped that it would be acceded to ; we had 
hoped that we would be met on this proposition in con¬ 
sideration of the imprisonment which the jury have un¬ 
dergone, and in consideration of the iuterest < f all con¬ 
cerned. Therefore, if the proposition here was to con¬ 
tinue this case merely for the purpose of adding cumu¬ 
lative evidence on the part of the prosecution ; and if 
it were the desire of the jury to hear any further evi¬ 
dence on it, we would of course submit without a word 
to a continuance till to-morrow for the purpose of pro¬ 
curing that testimony. But we think that if uur propos¬ 
ition be not acceded to, and if we are to have a discus¬ 
sion on the legal question before the Court of prayers 
for instructions, prayers first preferred by counsel for 
prosecution, as a matter of course that discussion must 
be met, and we would prefer that there should be no 
discussion on these prayers till the evidence is entirely 
closed. Therefore we cannot meet the proposition which 
we make. We cannot permit them to go on with the 
discussion on the law till the evidence is fully closed. 

I would add that, in what I have said, I express the 
feeling aud desire of the prisoner at the bar. I have 
taken little or no part in the case, aud I certainly do not 
feel any desire to perform the part assigned to me iu 
the argument before the jury if it can be avoided. After 
the evidence is closed, and after what seems to me to be 
the full and complete exposition of the law in this case, 

I doubt exceedingly whether discussion on either side 
will operate ai:y charge in the opinions whicn the jury 


have formed In regard to the case. On our part, we are 
willing to submit it to the jury, not feeling inclined fur¬ 
ther to debate them, or further to subject them to the 
very onerous burden imposed upon them. 

District Attorney— I have but a single word to say in 
reply to the remarks of the learned gentleman. When 
this case shall have been concluded, when the law 
properly applying to it shall have been determined by 
your Honor, in answer to such instructions as may be 
prayed for ou the part of the United States and on the 
part of the defence, the United Slates will be entirely 
willing to meet the offer which the gentleman has just 
indicated of submitting the matter to the jury ; we will 
accede to it most cheerfully, and with the greatest grat¬ 
ification ou our pai t. The United States, ou the other 
hand, feel that it is due to the various subjects that 
have been brought in controversy, questions of law, and 
questions of fact, during the progress of the case, that 
the entire law of the cose should be settled by your 
Honor in the form of instructions to the jury. We 
consider the case will have properly terminated then 
and only at that point; it has not as yet reached that 
stage; when it does, I assure the gentlemen they can¬ 
not make any offer more acceptable to us than the one 
just indicated. 

Mr. Chilton— I have only to say, iu reply to that, that 
we reserve what we have to say on that proposition till 
the prosecution announce to us that they have con¬ 
cluded the case, whether that conclusion be in the form 
of evidence or the form of instructions. When we shall 
have arrived at that point of the case, if we hear no¬ 
thing from the opposite side, or from the Court, or from 
the jury, we shall not trouble the counsel on the other 
side with any furtiier remarks, but shall understand 
thut we go to the jury on the argument. This is all I 
can say at this time ; but I repeat that we do not deem 
it consistent with our duty to this defence to take up 
the legal argument until the prosecution announce to 
us that they have closed their evidence, and until all 
matters of fact on which they rely are before the Court 
and jury. 

Judge—It is proposed by the United States that two 
witnesses being absent who are expected here to-mor¬ 
row, the evidence shall stop for the present, and that 
certain propositions of law, or prayers as they are 
called, here be submitted by the United States, and this 
afternoon be taken up in their discussion. The propo¬ 
sition I understand to be distinctly declined by the de¬ 
fence. The only other matter is whether the Court 
will, in the exercise of its discretion, suspend the further 
prosecution of the case until to-morrow morning, wail¬ 
ing for these absent witnesses. The deleuce Uo not 
very strenuously object to that course. 1 think, there¬ 
fore, that, under the circumstances of the case, the 
United States having served subpoenas ou the parties, 
and attachments having been taken to arrest them, 
which attachments are not yet returned, the discretion 
of the Court would be property exercised in postponing 
the further hearing till to-morrow morning. But there 
ought to be some limit to the thing. It is to be under¬ 
stood that we are not to wait further for these witnesses. 
The District Attorney—Undoubtedly. 

Mr. Carlisle—The limit is to-morrow morning. 

INSTRUCTION TO THI? JURY. 

Mr. Brady — I have one suggestion to make to my 
friends ou the other side which may have the effect of 
saving time, and enabling us to dispose advantageously 
of the two hours that remain to-day. Let. them give us 
their instructions now, and we will see whether we will 
agree to ov dissent from them. 

Mr. Carlisle, [producing a paper from iris portfolio]— 

In anticipation that something might occur to bring us 
to the point of instructions to-day, I prepared this one 
at a late hour last night. 1 have submitted it to my 
colleague, aud he concurs in it, but he has not exam¬ 
ined it so critically as 1 would desire him to do. I wdi 
give you a copy of it with pleasure. 

Mr. Stanton—Will that include the whole? 

Disti ict-Attorney — Oh no ! We may have more to add 
after the defence submits its instructions. 

Mr. Carlisle—In my own view of the matter, that is all 
the law that is necessary to be laid down in the case, 
except further instructions shall be prayed on your 
side. 

Mr. Brady — It is agreed that the prosecution furnish 
us with a copy of their propositions. We will in return,, 
as soon as we can prepare them, furnish ours to them. 





THE WASHINGTON TRAGEDY. 


87 


By doing so, the discussion, when we come into Court 
to-morrow morning, will be comparatively brief. No 
time will be lost by this arrangement; on the contrary, 
time will be gained by it. 

Judge—I am very glad to hear of anything that will 
tend to save time. 

Mr. Brady—It will undoubtedly have that effect. 

Mr. Carlisle—We may not, in fact, disagree as to cer¬ 
tain propositions. 

Mr. Stanton—I think you will agree to our law. 

This arrangement being made, the Court, at 11* 
o’clock adjourned. 

The following are the instructions proposed to be sub¬ 
mitted for the prosecution : 

If the jury believe, from the evidence in this whole cause, 
that the prisoner, in the day named in the indictment, 
and in the County of Washington aforesaid, killed the 
Raid Philip Barton Key, by discharging at, against, and 
into the body of him, the said Philip Barton Key, a pis¬ 
tol or ptstols loaded with guqpowder and ball, thereby 
giving him a mortal wound or wounds, and that such 
killing was the willful and intentional act of the prison¬ 
er, and was induced by the belief that the said deceased 
had seduced his (the prisoner’s) wife, and on some day 
or days, or for any period definite or indefinite, prior 
to the day of such killing, had adulterous intercourse 
with the said wife, and that the prisoner was not pro¬ 
voked to such killing by any assault or offer of violence 
then used and there made by the deceased upon or 
against him, then such willful and intentional killing, if 
found by the jury upon the facts and circumstances 
given in evidence, is murder. But such killing cannot 
be found to have been willful and intentional in the sense 
of this instruction if it shall have been proven to the sa¬ 
tisfaction of the jury upon the whole evidence aforesaid 
that the prisoner was in fact insane at the time of such 
killing. 

After the adjournment Of the Court, the counsel for 
the defence met in the Marshal’s room and agreed upon 
the following instructions: 

First—There is no presumption of malice in this case, 
if any proof of “alleviation, excuse, or justification” 
arise out of the evidence for the prosecution. (State - vs. 
John, vol. 8 Jones, p 866; McDaniel vs. State, vol. 8 
Smead’s and Marshall’s, p. 401 • Day’s case, 17 of pam¬ 
phlet.) 

Second—The existence of malice is not presumable in 
(his case, if on any rational theory consistent with all 
the evidence the homicide was either justifiable or ex¬ 
cusable, or an act of manslaughter—(Same cases as 
above cited ; United States vs. Mingo, vol 2, Curtis ; C. 
C. R., 1 Commonwealth vs. York; Vol. 2 Bennett & 
Heard, Leading Criminal Cas., p. 505). 

Third—If, on the whole evidence presented by the 
prosecution, there is any rational hypothesis consistent 
with the conclusion that the homicide was justifiable or 
excusable, the defendant cannot be convicted. 

Fourth—If the jury believe that Mr. Sickles, when the 
homicide occurred, intended to kill Mr. Key, he cannot be 
eonvicted of manslaughter. 

Fifth—It is for the jury to determine, under all the 
circumstances of the case, whether the act charged upon 
Mr. Sickles is murder or justifiable homicide. (Ryan’s 
case 2. Wheeler’s crira. cases 54). 

Sixth—If the jury find that Mr. Sickles killed Mr. Key 
while the latter was in criminal intercourse with the wife 
of the former, Mr. Sickles cannot be convicted of either 
murder or manslaughter. 

Seventh—If, from the whole evidence, the jury believe 
that Mr. Sickles committed the act, but at the time of 
doing so was under the influence of a diseased mind, 
and was really unconscious that he was committing a 
crime, he is not in luw guilty of murder. (Day's Case ; 
pamphlet, page 9). 

Eighth—If the jury believe that f *om any predis¬ 
posing cause the prisoner’s mind was impaired, and at 
the time of killing Mr. Key he became or was mentally 
incapable of governing himself in reference to Mr. 
Key, as the debauchee of his wife, and at the time of 
his committing said act, was, by reason of such cause, 
unconscious that he was committing a crime as to said 
Mr. Key, he is not guilty of any offence whatever. 
(Day’s case, Pamphlet, p. 17. 

Ninth—It Is for the jury to say what was the state 
of the prisoner’s mind as to the capacity to decide 
upon the criminality of the particular act in question 
—the homicide—at the moment it occurred, and what 


was the condition of the parties respectively as to be¬ 
ing armed or not at the same moment. 

These are open questions for the jury, as are any 
other questions which may arise upon the considera¬ 
tion of the evidence, the whole of which is to be taken 
into view by the jury. (Jarboe’s case. Pamphlet 
page 20.) 

Tenth—The law does not require that the insanity, 
which absolves from crime, should exist for any de¬ 
finite period, but only that it exists at the moment 
when the act occurred with which the accused stands 
charged. 

Eleventh—If the jury have any doubt as to the case, 
either in reference to the homicide or the question of 
sanity, Mr. Sickles should be acquitted. 


EIGHTEENTH DAY.— April 23, 1359. 

The Judge was in Court somewhat earlier than usual, 
but the District-Attorney did not arrive till half past 
ten. 

Previous to his arrival Mr. Carlisle notified the Judge 
that Mr. Brodhead was in Court, and explained the 
cause of his not having been here before. He was sub¬ 
poenaed on the 7th of April to attend on the 14th, and 
on the 14th lie received a letter from the Deputy-Mar 
slial requiring his attendance here the same day. The 
evidence being satisfactory, the attachment was dis¬ 
charged. 

Richard Brodhead, examined by Mr. Carlisle—I am 
acquainted with Mr. Sickles, though not intimately : I 
saw him the day of the homicide. I was walking out 
and met my friend Haldemar, of Harrisburg, and we 
walked together; we called at Judge Black’s to see 
him, and were shown to the back parlor. We were 
seated but for a moment or two when Mr. Sickles came 
in ; after shaking hands with him, I introduced him to 
Mr. Haldemar, who is editor of n Democratic paper at 
Harrisburg; a few words passed between Mr. Sickles 
and Mr. Haldemar on the subject of Pennsylvania pol¬ 
itics, but very few ; which commenced the conversation 
I cannot tell. I called Mr. Sickles’ attention to some 
mud on his boots, and remarked that he was unfortu¬ 
nate in crossing the street; he said he was and would 
take it off, and he stepped out to do so ; Mr. Haldemar 
observed after he left the room— 

Mr. Brady—No ; leave that out. 

Witness—He returned in a very short time, but had 
scarcely taken his seat when I heard footsteps on the 
stairs; he immediately arose and stepped out as if to 
meet the person who I thought was Judge Black; lie was 
out some time; in a minute or two Judge Black came in 
very much excited ; I asked him what was the matter. 

Mr. Brady—Asked who? 

Witness—Judge Black. 

Mr. Brady—Was Mr. Sickles present ? 

Witness—No. 

Mr. Brady—Then say nothing about it. 

Witness—Mr. Sickles was out seme time; where he 
was I do not know ; after awhile he came Into the back 
parlor from the front parlor; Mr. Haldemar and my¬ 
self stepped up to him, Mr. Haldemar acting as spokes¬ 
man ; seeing that he was without friends; Mr. Halde¬ 
mar tendered him our services to go with him to the 
magistrate’s; he thanked us ; I asked him if it was a 
bailable offence ; he said he did not know, but that if 
all the facts were known, it would be: he then added : 
“ For God knows I would be justified,” or, “ I could not 
help it;” which was the precise expression lie used, I 
cannot now remember ; by this time Mr. Gillette came 
in, and I think Mr. Butterworth also; some one asked 
whether Mr, Key was dead ; Mr. Butterworth an¬ 
swered: “Yes;” I do not know who asked that; Mr. 
Sickles then muttered something about there being “one 
wretch less in the world,” and seemed considerably ex¬ 
cited ; the carriage having been sent for, and his New 
York friends having arrived, Mr. Sickles left Judge 
Black’s, and Mr. Haldemar and myself remained ; that 
is the last I saw of Mr. Sickles ; I believe I have stated 
all the facts that now occur to my mind. 

Mr. Carlisle to Mr. Brady—He is your witness, gentle¬ 
men. 

Mr. Brady—I have nothing to ask, sir. 

The witness made an explanation to the Judge of his 
non-attendance in obedience to the subpoena, and the 
Judge declared It satisfactory. 
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Mr. Haldemar, the other witness attached, not being 
in attendance, the District Attorney declared the testi¬ 
mony closed on the part of the United States 

Mr. Brady —Oar testimony is closed. 

The Judge—You are closed on both sides ? 

Mr. Brady—Yes. 

Mr. Carlisle—I would state that the District Attorney 
left the room shortly after the adjournment of the 
Court, and your honor knows his residence is in George¬ 
town. I therefore had no opportunity of conferring 
with him. At a late hour last night, after ten o’clock, 
I received a copy of the points on which the defence 
mean to rely—not in the nature of instructions, but in 
the form of law. 

The Judge—I will give time to the District Attorney 
to examine them. 

Some minutes were passed in the examination, by 
Mr. Ould and Mr. Carlisle, of the instructions prayed 
for by the defence, during which interval Mr. Sickles’ 
counsel conferred together and with the prisoner. 

Mr. Carlisle proceeded to read the instructions which 
the prosocution would* ask the Court to give the iury. 

O 

The followfng instructions, as prepared by ths Dis¬ 
trict Attorney, were copied, he said, verbatim from the 
instructions given by his Honor in the case of Day. 

If the jury believe, from the evidence, that the de¬ 
ceased was killed by the prisoner by means of a leaden 
bullet discharged from a pistol, such killing implies 
malice in law, and is murder. 

That the burthen of rebutting the presumption of 
malice by showing circumstances of alleviation, excuse 
or justification, rests on the prisoner, and it is incum¬ 
bent on him to make out such circumstances to the 
satisfaction of the jury, unless they arise out of the 
evidence produced against him. 

That every person i 3 presumed to be of sound mind 
until the contrary is proved, and the burden of rebut¬ 
ting this presumption rests on the prisoner, with the 
addition of the following : 

If the jury believe, from the evidence, that the de¬ 
ceased previous to the day of his death had adulterous 
intercourse with the wife of the prisoner; and further 
that the deceased on the day of his death, shortly be¬ 
fore the prisoner left his house, made signals, inviting to 
a further actor acts of adultery, which said signals, 
or a portion of them, were seen by the prisoner; and, 
that, influenced by such provocation, the prisoner took 
the life of the deceased, such provocation does not 
justify the act or reduce such killing from murder to 
manslaughter. 

Mr. Brady said that counsel on both sides had con¬ 
ferred privately as to the course which this discussion 
would take. The prosecution would open and close, but 
if new matter was introduced in the closing speech, the 
privilege would be given to the defence to respond. 

Mr. Brady then proceeded to read the instructions 
asked by the defence, and handed them to the Judge. 

Mr. Carlisle stated the grounds on what he thought 
the instructions, asked by the prosecution, should be 
granted, and those asked by the defence, or some of 
them, should be rejected. The first point made by the 
prosecution, that if the homicide were willful and in¬ 
tentional, and was Induced by the belief of the pri¬ 
soner that the deceased had criminal intercourse with 
the prisoner’s wife, nevertheless it was murder, if the 
jury believe that no violence or assault was olfered by 
the deceased at the moment of the homicide, that pre¬ 
sented hypothetically on the whole evidence in the 
case of a willful and intentional killing, without provo¬ 
cation in law. It also presented that a previous seduc¬ 
tion of, or adultery with the prisoner’s wife, is no pro¬ 
vocation in law, even if the jury believe it, but the 
instruction further proceeds to guard the jury against 
the conviction of the prisoner if he were insane at the 
time of the killing. lie did not know that he ought to 
consume the valuable time of the Court in discussing 
the first proposition—namely, that a previous adultery 
is not provocation in law. The case of adultery as 
leading to homicide, wherever it is referred to in the 
book, is referred to solely in cases where the husband 
catches the adulterer in flagrante delicto. All the 
authorities confine it further exclusively to the case of 
instant killing. 80 that there are two points in it—one 
that the parties must be caught in flagrante delicto , 
and second, that the homicide must be iustantaueous. 
But there was no authority for saying that adultery 
had ever been held as tending to establish a justifica¬ 
tion of the act of homicide. They had heard reasoning 


and eloquence on the subject, but as yet heard no au¬ 
thority cited on the other side. They were told that 
every man was to judge, when he finds himself ag¬ 
grieved, whether the law of the land gives him ade¬ 
quate relief, and if he does not then, he is remitted to 
his natural rights. In other words, they were told that 
there were two conditions in every society— a state of 
nature, and a state of society un haperiura in imperio. 
He would not argue that proposition ; its mere state 
ment was its own refutation. 

It was also argued that human law must be in ac¬ 
cordance with Divine law. He would not go into any 
argument on that subject, but would concede, for the 
sake of argument, the proposition, lie denied, how¬ 
ever, that the Divine law anywhere authorized the 
taking of a human life for any wrong, by the person 
wronged. The'.Divine law did not make adultery as 
great a crime as murder. That sacred volume, on its 
sacred pages, had, from beginning to end, in letters of 
living light, denunciations of such acts of violence as 
tins— and he further said, that at no period of the 
Jewish dispensation was it ever held that the punish¬ 
ment of adultery by death was other than a judicial 
punishment. He denied that any text in the Bible 
countenanced the idea that he who had been Injured 
was authorized to take the life of the adulterer. Dr. 
Paley, in discussing this sin of adultery, hud referred 
to that most touching of all the incidents recorded in 
the New Testament—the occasion when the Scribes 
and Pharisees brought to the Sa.viour the woman taken 
in adultery. They said to hitp, “Minster, this woman 
hath been taken in adultery, in the very act ; the law 
of Moses says that crime shall be punished with death; 
what sayest thou?” The Evangelist adds that they 
said this “ tempting him.” How tempting him ? Tempt¬ 
ing him to take upon himself some judicial authority, 
that they might have an opportunity of accusing him. 
Finally he gave them that notable answer, “ Let him 
that is without sin cast the first stone at her.” “Then 
one by one the Scribes and Pharisees slunk away, and 
the Saviour turned and asked the wormyi, ‘ Hath any 
man condemned thee?’ She said,‘No man, Lord.’ 
Then said he, ‘ Neither do I condemn thee; go and sin 
no more.’” I, said he, pronounce no judgment; I take 
upon myself no judicial authority, “ Go and sin no 
more.” 

If his Honor would refer to the Greek, he would find 
that the verb was calachrino , equivalent to the Latin 
judico, to pass sentence against one. It showed that, 
at that time, there was no such thing among the Jews 
as private authority to punish adultery. What could 
be more shocking, what so irreconcilable with the ex¬ 
istence of peace and good government than the doc¬ 
trine that he who is grievously wronged is to take into 
his own hands the knife, and to execute summary judg¬ 
ment against the offender? Society could not exist 
with such a doctrine. If it were established here, in 
the capital of the nation, the land would present one 
great scene of violence and confusion—because the 
principle would not be confined to the single crime of 
adultery, but would extend to all other wrongs for 
which the law did not give the offended party adequate 
reparation. He did not know that it was necessary for 
him to argue these instructions any further. Iu regard 
to the other instructions prepared by his colleugue, he 
would not discuss the second, third and fourth, because 
they were copied from the instructions of bis Honor in 
the case of Day. As to the fifth instruction, the propo¬ 
sition was, althoug adultery did not offer a legal provo¬ 
cation or justification, yet, if the prisoner knew that 
the deceased had had adulterous intercourse with the 
prisoner’s wife, and if the prisoner saw the signals and 
knew their meaning, the passion excited would make a 
legal provocation, reducing the grade of crime from 
murder to manslaughter. It merely asked his Honor to 
repeat iu this case the old and well-settled law ou that 
subject. 

As to the propositions offered by the defence, they 
were, many of them, if not all, liable to the objection 
of being abstract propositions of law, and did not con¬ 
form to the practice here. The counsel read them. 
The first proposition, he said, was an abstract proposi¬ 
tion and was liable to the objection, that his Honor 
would have to confide to the jury the functions of 
the Judge. The effect of laying down this proposition 
to the jury, without anything more, your Honor, who 
is placed there for the purpose of instructing us at the 
bar and the jury, as to the law, and to whom the con» 
munity look for a declaration of law, leaves it to tb 
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jury to find whether there is any proof of alleviation, 
excuse or justification arising out of the defence. Does 
the counsel mean to say. in general terms, with regard 
to the feelings with which men are disposed to look at 
the fact of killing under these eirumstances, that they 
may find something of alleviation, excuse or justifica¬ 
tion of the act? It is not as to the alleviation which 
might be drawn under other and different circumstances 
therefore, that they find in the circumstances of the 
case made by the prosecution. 

There is some alleviation, is it meant to say, if the 
jury find that the presumption of malice is rebutted ? 
I presume not. Your Honor is to say to the jury what 
facts and circumstances it is competent for them if they 
believe them, to consider as an alleviation, excuse or 
justification in this case, for it must be alleviation, ex¬ 
cuse or justification in the eye of the law. It must be 
wbat your Honor must declare legal alleviation, ex¬ 
cuse or justification ; and it would be, I think, taking an 
extraordinary, not the usual course, to throw the whole 
case befoi e the jury without giving instructions. What 
is meant by this equivocal language is, that the jury 
are presumed to be acquainted with the law further 
than what other men know of it. Without the aid of 
your Honor, it is not to be presumed what is the law 
which will amount or extend to alleviation, excuse or 
justifl'-ation. I object to the first proposition on this 
ground. I will say nothing about the abstract propo¬ 
sition of law, but will add, from the fact of killing, 
whenever the law presumes malice, it may be rebutted 
by certain facts and circumstances, or circumstances 
and facts of a certain sort, which the law regards as 
alleviation, excuse or justification. 

As to the second proposition—namely, the existence 
of malice—it is not presumable in the case, if, on any 
rational theory consistent with all the evidence, the 
homicide was either justifiable, excusable, or an act of 
manslaughter. I must express my admiration at the 
singular adroitness with which it has been prepared. 1 
think I see in this proposition an invitation to the jury 
to consider whether, on all they have heard in this case, 
the theory of my learned friend—although I don’t mean 
to say it is his theory alone, but maybe that of the gen¬ 
tlemen associated with him—whether the theory of the 
homicide was excusable under these circumstances, and 
whether it is a rational theory; and that if the jury 
think it is, then the existence of malice is not presuma¬ 
ble. While I acknowledge, to the fulle>t extent, the 
right of the jury to given general verdict of guilty or 
innocent, as they may think the facts and the law re¬ 
quire, I deny it is the province of this or any court 
to Invite the jury, or to submit to the jury on the appli¬ 
cation of counsel, the question whether the law is to be 
thus or so. We had better—I say it with the most per¬ 
fect respect—abolish the bench entirely if such practice 
is to prevail, and trust to the jury, without any inter¬ 
ference of the Judge. I know of no authority or pre¬ 
cedent, on the face of it by express terms, which in¬ 
duces a submission to the jury by the Court, as to what 
is the law of the case. They or your Honor are to de¬ 
termine whether there be a rational theory of justifica¬ 
tion in law, iuany view of the evidence of this case. 
Your Honoris to tell them wbat is a justification in 
law, and it is for them to form their opinion. 

As to the third point-namely that if there beany 
rational hypothesis consistent with the conclusion that 
the homicide was justifiable or excusable, the defendant 
must be acquitted—this was substantially the same as 
the second, only that it was more boldly stated. 

In the fourth proposition, the defence undertako to 
save the prisoner from conviction for manslaughter, by 
saying that, if the jury believed that Mr. Sickles in¬ 
tended to kill Mr. Key, he cannot be convicted of man¬ 
slaughter. He submitted, however, that it did not fol¬ 
low that, because Mr. Sickles Intended to kill Mr. Key, 
he could uot therefore, be convicted of manslaughter. 
He could suppose many cases where a party does 
intend to kill the assailant, and does kill him, and 
where the act falls short of murder, and Is manslaugh¬ 
ter. 

The fifth proposition was, again asking your Honor 
voluntarily to surrender into the hands of the jury the 
functions of the Judge—the whole investigation on the 
whole question of law and fact. If his Honor did that, 
society would be exposed to those doctrines that are 
inconsistent with the existence of civil society. The 
jury would be referred to their own conscience, with¬ 
out regard to law, and would be asked to say, whether 
that unhappy deceased did or did not deserve his fate; 


and if they thought he did deserve it, they would be 
asked to acquit the prisoner. He would not stop to 
argue the falsity of that proposition. 

The sixth proposition was, that if Mr. Sickles killed 
Mr. Key while the latter was in criminal intercourse 
with the wife of the prisoner, Mr. Sickles cannot be 
be convicted of either murder or manslaughter 
That was again laying down the doctrine of divine 
right on the part of the injured husbaud to slay an 
adulterer. 

The seventh point was, that if the jury found Mr. 
Sickles was laboring under the Influence of a diseased 
mind, and was really unconscious that he was com¬ 
mitting a ct ime, he is not in law guilty of murder. 
This proposition was in quotation marks, but he did 
not know where it was taken from. He did not sup¬ 
pose it was taken from his Honor's ruling. 

Mr. Brady.—It Is Mr. Bradley's language in the Day 
case. 

Mr. Carlisle—I am glad it Is not the Judge’s language. 
Mr. Brady—His Honor adopted those instructions. 

Mr. Carlisle—Could well imagine how his poetical 
friend on the other side, who seemed to have ihe great 
dramatist at his finger’s end, could make an argument 
on those words, “ diseased mind.” He could transpose 
the words, and say with Macbeth, “ Canst thou not 
minister to a mind diseased, pluck from the memory a 
rooted sorrow, raze out the written troubles of the 
brain ?” Ac., Ac. This doctrine would amount to ma¬ 
king ungovernable passion an equivalent to insanity. 
Ifuch a doctrine would render criminal law nugatory. 

The eighth proposition was similar to the seventh. It 
is, that if the jury believe, from any predisposing cause, 
the prisoner’s mind was impaired, and he beeame men¬ 
tally incapable of governing himself, Ac. Why, 6aid he, 
every man who is under the influenee of uncontrolla¬ 
ble passion and thirst for revenge is mentally incapable 
of governing himself. But who would argue that he 
was not accountable for acts done under that influence? 
If Mr. Sickles had adopted the theory of his friend, and 
been advised that it Was no crime to kill Mr. Key under 
these circmnstauces, this proposition asked his Honor 
to say that then it was no crime, and that the jury mutt 
acquit him. 

The ninth proposition again places it in the province 
of the jury to declare whether the prisoner had capac¬ 
ity of mind to decide upon the criminality of the partic¬ 
ular act, the homicide, and if they Hunk lie had not, thn 
jury must acquit him. There was a code which wight 
hold that the deceased had forfeited his life to the pris¬ 
oner. That was the duelling code. It was not the coda 
of assassination, but of honor, where it is so arranged 
that the parties shall be placed on terms of equality. 
With that code, however, they had nothing to no. It- 
was unchristian, was denounced by law, and was fast 
fading from civilized society. 

Counsel for defence.—I have lately perused the his¬ 
tory of duelling, aud I will let you have it, if you 
choose. 

Mr. Carlisle.—No, sir. 1 have no desire to read it. 
Counsel for defence.—The adulterer has never been 
placed on the footing of an honorable man, but has 
been treated as a dishonorable man. 

Mr. Carlisle proceeded to discuss the tenth proposi¬ 
tion, which is that the law does not require that the 
inanity which absolves from crime should exist for any 
definite period, but only at the moment when the act 
is committed. He did not believe in such a state of 
insanity. No theorist had ever laid it down, and the 
proposition was entitled to no favor from the Court. 

The eleventh proposition was, that if the jury havo 
any doubt as to the homicide, or the sanity of the pri¬ 
soner, he should be acquitted. He argued that the 
presumption was to be in favor of sanity, not of in¬ 
sanity. The proposition here was, that the presump¬ 
tion should disappear, and that the prisoner should 
have ihe benefit of any doubt about sanity. Insanity 
was the most easily counterfeited matter, and if this 
doctrine \vere established all cases of homicide under 
passion could easily be brought within the defence of 
insanity. The defence of insanity was a specific de¬ 
fence, and must be proved allirmatively and beyond 
doubt. There was no reason why that defence should 
be placed on more favored grounds than any other de¬ 
fence. On the contrary, there was every reason why 
the defence of insanity should be proved beyond 
any reasonable doubt. The doctrine embraced in 
this proposition was a very dangerous doctriue. It 
had been laid down by all authorities, and decided by 
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the twelve judges of England, in McNaughten’s case, 
that the defence of insanity must be proven to the 
satisfaction of the jury. 

Mr. Brady understood, that in the case of a man 
named Oval, tried before his Honor, tills very question 
had been discussed and passed upon. 

Mr. Carlisle was not familiar with that case, and 
would leave it to the District Attorney to comment 
upon. He referred to the language of the English 
judges in McNaughten’s case, and closed his argument. 

SUMMING UP FOR THE DEFENCE. 

Mr. Stanton said it became his duty to present some 
■considerations in support of the points of law which 
bad been submitted by the defence, and which points 
were in conformity with those which may be given to a 
Jury. The event which had brought the jury and the 
prisoner at the bar into solemn relations, and made the 
Court and counsel participators in this momentous 
trial, was the death of Mr. Key at the hand of Mr. 
tickles, on Sunday, the ‘27th of February. The occa¬ 
sion of this event was an adulterous intrigue between 
Mr. Key and the wife of Mr. Sickles. The law rising on 
the case must depend on the relations each held to the 
other at the time the occurrence took place. Two 
theories had been presented—one by the prosecution, 
the other by the defence. Those theories, as in all such 
cases, are opposite ; and it will be for the Court, by a 
comparison of those theories with the known principles 
of law, to give to the jury the instruction. The act of 
taking human 1 fe is designated in law by the general 
term of homicide, which may be either with malice or 
without malice. The act of Congress which governs in 
this District designates two grades of unlawful homi¬ 
cide — namely, murder and manslaughter. He defined 
these two crimes in the language of Blackstone. In 
some States the law designates other grades of unlaw¬ 
ful homicide, but only two are designated by the act 
of Congress above referred to ; but life may be taken 
under circumstances which the law will excuse or jus¬ 
tify. - This must depend on a variety of circumstances, 
neither foreseen nor enumerated, and must be judged 
by wise tribunals, and by maxims which form the com¬ 
mon law of the land, and are essential to peace and 
security. They are illustrated by examples and cases, 
whence the reason of the law can be derived, and by 
these the true rule of judgment is ascertained. 

After mentioning two classes of cases in which a man 
would be exempted from judicial punishmeut for killing 
—namely, self-protection as a natural right, and the de¬ 
fence of one’s household from the thief or robber—he 
*aid there was a third class, arising from the social re¬ 
lation—the law holding family chastity and the sancti¬ 
ty of the marriage bed, the matron’s honor and the vir¬ 
gin’s purity, to be more valuable and estimable in law 
than the property or life of any man. The present 
case belonged to that class on which rested the founda¬ 
tion of the social system, and, as it involved the life of 
the prisoner, it could not be too carefully considered, and 
this principle never came before a judicial tribunal in 
a form more impressive than now. Here, in the capital 
of the nation, the social and political metropolis of thir¬ 
ty millions of people, a man of rnuture age, the head 
of a family, a member of the learned profession, a high 
officer of government, intrusted with the administra¬ 
tion of the law, and who for years at this bar has de¬ 
manded judgment of fine, imprisonment and death 
against other men for offences against law, has himself 
been slain in open day In a public place, because he 
took advantage of the hospitality of a sojourner in tills 
city. Received into his family, lie debauched his house, 
violated the bed of his host, and dishonored his family. 
On this ground, alone, the deed of killing was com¬ 
mitted. The instructions presented by defendant bring 
to the view of the Court two consistent lines of defence 
—one, that the act o! the prisoner at the bar is justified 
by the law of (he land, under the circumstances of its 
commission; the other, that, whether justified or not, 
it is free from legal responsibility by reason of the state 
of the prisoner’s mind. When the crime was com¬ 
mitted against him by the deceased. In both poin’s of 
view, the relations which the deceased and the prisoner 
at the bar bore to each other at the moment of the fatal 
act are to be observed— one, as a husband outiaged in 
Ids liou-e, his family and his marital lights ; the other, 
an adulterer in flagrante delicto. 

While counsel for the prisoner insist that the act is 
justified by the law, the counsel for the prosecution 


assort that the act is destructive of the existence of 
society, and demand judgment of death against him 
as a fitting penalty. The very existence of civil socie¬ 
ty depends, not on human life, but on the family rela¬ 
tions. “Who knows not,” says John Milton, “that 
chastity and purity of living cannot be established or 
continued, except it be first established in private 
families, from whence the whole breed of men come 
forth?” “The family,” says another distinguished 
moralist, “is the cradle of sensibility, where the first 
lessons are taught of that tenderness end humanity 
which cement mankind together; and were they ex¬ 
tinguished, the whole fabric of society would be dis¬ 
solved.” In a general sense the family may embrace 
various decrees of affinity, more or less near; but in a 
strictly legal sense it embraces the relations of husband 
and wife, parent and child, brother and sister. The 
first and most sacred tie, however, is the nuptial bond. 

“ Eternal discord and violence,” says a great moralist, 

“ would ensue if man’s chief object of affection were 
secured to him by no legal tie. No man could enjoy 
any happiness or pursue any vocation if he could not 
enjoy his wife free from the assaults of the adulterer. 
The dignity and permanence of the marriage are des¬ 
troyed by adultery. When the wife becomes the adul¬ 
terer’s prey the family is destroyed, and all family re¬ 
lations are involved in the ruin of the wifd. When a 
man accepts a woman’s hand in w edlock, he receives 
it with a vow that she will love, honor, serve and obey 
him in sickness or in health, and will cleave only to 
him. This bond is sanctified by the law of God. 

“ What God hath joined together let no man put asun¬ 
der.” By a marriage, the woman is sanctified to the 
husband, and this bond must be preserved for the evil 
as well as for the good. It is the blessing of the mari¬ 
tal institution that it weans men from their sins and 
draws them to the performance of their duties. This 
seal of the nuptial vow is no idle ceremony. Thence¬ 
forth the law commands the adulterer to beware of dis¬ 
turbing their peace. It commands that no man shall 
look on woman to lust after her. 

The penalty for disobedience to that injunction did 
not originate in human statutes ; it was written In the 
heart of man in the Garden of Eden, where the first 
ramily was planted, and where 'lie woman was made 
bone of man’s bone, flesh of man’s flesh. No wife yields 
herself to the adulterer’s embrace till he has weaned her 
love from her husband ; she revolts from her obedience, 
and serves the husband no longer. When her body has 
been once surrendered to the adulterer, she longs for the 
death of her husband, whose life is often sacrificed by the 
cup of the poisoner, or the dagger or pistol of the assassin. 
The next greatest tie is that of parent and child. If in 
God’s providence a man has not only watched over the 
cradle of his child, but over the grave of his off-pring, 
and has witnessed earth committed to earth, ashes to 
ashes, and dust to dust, he knows that the love of a 
parent for his child is stronger than death. The bitter 
lamentation—“Would to God I bad died for the?”— lias 
been wrung from many a parent’s heart. But when the 
adulterer’? shadow comes between the parent and child, 
it casts over both a gloom darker than (he grave. What 
agony is equal to his who knows not whether (lie chil¬ 
dren gathered around his board are his own offspring 
or an adulterous brood, hatched in his bed. To the child 
it is still more disastrous. Nature designs that children 
shall have the care of both parents; the mother's care 
is the chief blessing to her child—a mother’s honor, its 
priceless inheritance. But when the adulterer enters a 
family the child is deprived or the care of one parent, 
perhaps of both. When death, in God’s providence, 
strikes a mother from the family, the deepest grief that 
preys upon a husband’s heart i* the loss of her nurture 
and example to bis orphan child ; and the sweetest con¬ 
versation between parent and child i? when they talk of 
the beloved mother who is gone. But how can n father 
name a lost, mother to his child, and h* w can « daugh¬ 
ter hear that mother’* name without a blush? Death 
h merciful ro the pitiless cruelty of Mm whose lust has 
stained the fair brow of innocent childhood by corrupt¬ 
ing the heart of the mother, whose example must stain 
the daughters life. 

Tim pride and glory of the family is it 3 band of bro¬ 
thers and sisters. Sprung from the same Mve with the 
same blood coursing in their veins, their heart* are 
bound together by a cord, winch dentil cannot sever; 
for, wide asunder a- may be the graves of a household, 
varied as may be their life here on earth, when life’s 
rough ocean is passed, sooner or later they will rejoice 
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on the heavenly coast—a family in heaven. But when 
the adulterer puts a young wife asumler from her hus¬ 
band, her child is cut off from all kindred fellowship. The 
companionship and protection of a brother of the same 
blood can never be her’s. No sister of the same blood 
can ever share her sorrow or her joy. Alone, thence¬ 
forth, she must journey through life, bowed down with 
a mother’s shame. Nor does the evil stop here. It 
reaches up to the aged and venerable parents of the 
wretched husband and of the ruined wife, and stretches 
around to the circle of relatives and friends that cluster 
around every hearth. Such are the results of the adul¬ 
terer’s crime on the home—on the hom£, not as it is 
painted by the poet’s fancy, but home as it is known 
and recognized by the law—as it exists in the house¬ 
hold, and as it belongs to the family of every man. They 
show that the adulterer is the foe of every social rela¬ 
tion, the destroyer of every domestic affection, the fatal 
enemy of the family, and the desolator of the home. 
The crime he ongs to the class knowu iu law us mala 
in se —evil in itself—fraught with ruin to individuals 
and destruction to society. 

Such being its nature, we can easily perceive why it 
Is that in Holy Writ the crime of the adulterer is pro¬ 
nounced to be one which admits of no ransom and no 
recompense. We can perceive why it is that in every 
book of the Old and New Testament it is denounced. 
Why it is, that by every holy lawgiver, prophet and saint 
it is condemned. We can understand why it is that 
twice it is forbidden in the Ten Commandments, and 
why it is that Jehovah himself, from the tabernacle in 
the midst of the congregation, declared that “ the man 
who coinmitteth adultery with another man’s wife, even 
he who coinmitteth adultery with his neighbor's wife, 
shall surely be put to death.” By God’s own ordinance 
he was to be stoned to death, so that every family in 
Israel,every man, woman and child might have a hand 
in the punishment of the common enemy of the family. 
By the Levitical law, the adulteress was subject to the 
same punishment. But the Redeemer of mankind when 
on earth, is supposed to have mitigated the punishment 
of the adulteress by requiring him who was without sin 
to cast at her the first stone. No such condition, how¬ 
ever, was imposed In favor of the adulterer. There was 
no mitigation of his crime, and we know the Saviour’s 
judgment of the sin when ho declared that “ he who 
Iooketh at a woman to lust after her committeth adul¬ 
tery in his heart.” From the silence of Scripture on the 
occasion recorded in the Gospel of John, it is to be in¬ 
ferred that, as the adulterer and adulteress had been 
taken iu ti.e act, the adulterer on that day in Jerusalem 
had been put to death by the husband, as he might be 
by tho Roman law, before the adulteress had been 
brought to the Saviour’s feet. This case lias been cited 
here, us it often is in favor of the adulterer, and against 
the husband. But the argument of Dr. Daley, alluded 
to by counsel on the other side, conclusively shows that 
that case cannot be cited in favor of the adulterer. On 
that day, in Jerusalem, the laws of Moses, as a civil and 
political institution, had passed away, and the Roman 
law had taken its place. 

Why was it that the men of Jerusalem brought not to 
the Saviour the adulterer who had been taken at the 
same time, if they wanted to know the Saviour’s judg¬ 
ment of the sin of adultery. By the Roman law, while 
the adulterer suffered death, that punishment does not 
seem to have been inflicted on the adulteress. This 
woman, therefore, was brought to the Saviour’s feet to 
hear what would be his judgment. If he had under¬ 
taken to say that the laws of Moses ought not to 
prevail then, an accusation might be brought against 
him in the synagogue ; and if, on the other hand, he 
had said that the laws of Moses should be enforced, 
then ready accusation would have leaped to their lips 
that he was usurping judicial functions, and he would 
have been brought before the judgment seat of the 
Roman authorities. As Dr. Paley observes, the case 
only serves to show that the Saviour meant to rebuke 
those who tempted him, but that he never designed to 
shield the adulterer from the just doom of the law. 
What, then, is the act of adultery ? It cannot be 
limited to the fleeting moment of sexual contact; that 
would be a mockery ; for then the adulterer would 
ever escape. But law and reason mock not human 
nature with any snch vain absurdity. The act of 
adultery, like the act of murder, is supposed to include 
every proximate act in furtherance of, and as a means 
to, the consummation of the wife’s pollution. This is 
an established principle in American and English law, 


established from the time of Lord Stowell, as will bo 
hereafter shown. If the adulterer be found in the 
husband’s bed, he is taken iri the act, within the mean¬ 
ing of the law, as if he was found in the wife’s arms. 
If he provide a place for the express purpose of com¬ 
mitting adultery with another man’s wife, and he found 
leading her, accompanying her, or following her to that 
place for that purpose, he is taken in the act. If ho 
not only provides but habitually keeps such a place, 
and is accustomed by preconcerted signals to entice 
the wife from the husband’s house, to besiege her in 
the streets, to accompany him to that vile den ; and if 
after giving such preconcerted signal, he be found 
watching her, spy glass in hand, and lying in wait 
around a husband’s house, that the wife may join him 
for that guilty purpose, he is taken in the act. 

If a man hire a house, furnish it, provide a bed in it 
for such a purpose, and if he be accustomed, day by day, 
week by week, and month by month, to entice her from 
her husband’s house, to tramp with her through the 
streets to that den of shame, it is an act of adultery, and 
is the most appalling one that is recorded in the annals 
of shame; if, moreover, he has grown so bold as to take 
the cliild of the injured husband, his little daughter, by 
the hand, to separate her from her mother, to take the 
child to the house of a mutual friend while he leads the 
mother to the guilty den, in order there to enjoy her, it 
presents a case surpassing all that has ever been writ¬ 
ten of cold, villainous, remorseless lust. If this be not 
the culminating point of adulterous depravity, how 
much further could it go? there is one point, beyond; 
the wretched mother, the ruined wife, has not yet 
plunged into the horrible filth of common prostitution, 
to which she is rapidly hurrying, and which is already 
yawning before her. Shull not that mother be saved 
from that, and how shall it be done ? When a man has 
obtained such a power over another man’s wife that lie 
can not only entice her from her husband’s house, but 
separate her from her child for the purpose of guilt, it 
shows that by some means lie has acquired such an un¬ 
holy mastery over that woman’s body and soul that 
there is no chance of saving her while he lives, and the 
only hope of her salvation is that God’s swift vengeance 
shall overtake him. The sacred glow of well placed 
domestic affection, no man knows better than your 
Honor, grows brighter and brighter as years advance, 
and the faithful couple whose hands were joined in holy 
wedlock in the morning of youth find their hearts drawn 
closer to each other as they descend the hill of life to 
sleep together at its foot; but lawless love is short lived 
as h is criminal, and the neighbor’s wife so hotly pur¬ 
sued, by trampling dowu every human feeling and Di¬ 
vine law, is speedily supplanted by-the object of some 
fresher lust, and then the wretched victim is sure to be 
soon cast off into common prostitution, and swept 
through a miserable life and a horrible death to the 
gates of hell, unless a husband’s arm shall save her. 

Who, seeing this tiling, would not exclaim to the un¬ 
happy husband, Hasten, hasten, hasten to save the 
mother of your child. Although she be lost as a wife, 
rescue her from the horrid adulterer; and may the 
Lord, who watches over the home and the family, guide 
the bullet and direct the stroke. (Here the audience 
broke into an unrestrainable burst of applause, which 
the officers of the court vainly endeavored to check.) 
And when she is delivered, who would not reckon the 
salTatiou of that young mother cheaply purchased by 
the adulterer’s blood? Aye, by the blood of a score 
of adulterers? The death of Key was a cheap sacri¬ 
fice to save one mother from the horrible fate, which on 
that Sabbath day, hung over this prisoner’s wife and 
the mother of his child. Counsel then proceeded to 
discuss the law and the judicial decisions of England 
and of this country as bearing upon the question of 
adultery as a justification for homicide. In speaking 
of the laws of Maryland, as they descended to the 
District of Columbia at the time of tho cession in 1S01, 
he said it had never been adjudged by this or any other 
Court, that the man who destroyed the violator of his 
family chastity was guilty of a crime. He cited Man¬ 
ning’s case. Manning was a married man, who, enter¬ 
ing his house one day, found his wife in the arms 
of a neighbor, who was committing adultery with her; 
the husband snatched up a stool and struck a blow 
over the adulterer’s head and killed him on the spot,, 
and for this was arraigned as a prisoner for murder. 
As an Englishman it was his birthright to have the act 
passed upon by a jury of his country, and his inno¬ 
cence or guilt determined by them in accordance with. 
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the common law; but this was in the dark day of judi¬ 
cial tyranny and corruption—the day when jurors were 
fined and sent to jail, as he quoted authorities to show, 
for refusing to find verdicts against their consciences, 
in accordance with the charge of the Court—in a day 
when, from the King’s Bench, from Westminster Hall, 
it was declared that the judge was entrusted with the 
liberties of the people, and that his saying was the law ; 
that was the day when it was adjudged that the hus¬ 
band was a felon for killing a man caught in adultery 
with his wife. 

In Manning’s case, Judge Twlsden directed a special 
verdict, and determined the degree of guilt himself, and 
Manning was punished by being branded on the hand 
as a felon. There were four epochs in which killing in 
euch cases went unpunished—it was justified under the 
Jewish dispensation, by the laws of Solon, by those of 
the Roman Empire, and by the Gothic institutions 
which have given shape to our own. By the mere force 
of frequent repetition in the hooks of Manning’s case, 
It has come to be believed that a man must stand by 
the bed of his wife and behold the adulterer polluting 
his bed, and not raise his hand against him. From the 
time of Edward II. to King Charles—three hundred 
and sixty odd years—no word is to be found in the com¬ 
mon law, no word imputing guilt to the slayer of the 
violator of the chastity of his wife. This right to kill 
w as never denied till now. There was one fact he had 
never before seen related, except by Paley, that by the 
laws of the Commonwealth, immediately preceding the 
time of Charles, adultery was punished by death. 

Counsel for the prosecution remarked that Blackstone 
mentioned it. In 1650, at a period before the judgment 
Manning’s case, it was punishable by death. 

Mr. Stanton.—The age of Charles was an age of 
adultery and gross corruption; the palace was filled 
with harlots, and thronged with adulterers and adul- 
tresses ; the judges were the panderers, partakers and 
protectors of the corruptions of the age, and the same 
court which ajudged the husband to he a felon for slay¬ 
ing the adulterer on his bed, fined and sent jurors to 
prison for refusing to find verdicts in accordance with 
its instructions; it was the same Courts which hunted 
Quakers, Catholics and Nonconformists to death; the 
same Court which persecuted John Howe and Richard 
Baxter, and which sent to the pillory and prison John 
Bunyan for preaching the Gospel to the poor. Counsel 
referred for the history of those times to the first volume 
of Macaulay, page 140. 

This was the state of the laws and social life at the 
time the principle was introduced Into the common law 
of England that to kill an adulterer In the act is a 
crime; and when society in this District is reduced to 
the same condition, and when the government offices 
are filled by open and avowed adulterers, when the pro¬ 
fessions of law and medicine shall be thronged with lib¬ 
ertines, when the wife’s purity and family chastity shall 
become a jest, then it will be time to introduce here a 
principle of common law never before heard from the 
judgment-seat; then it will be necessary for the Court 
to extend the shield of law over its attorneys to save 
their lives from the hands of the husbands whose wives 
they have violated, whose homes they have destroyed, 
and whose families they have made desolate. 1 claim, 
then, on this proposition, that the expression or rule of 
the common law in regard to the consent of the wife had 
Its origin in a state of manners and of social life that do 
not exist in this country, aud that that rule is not appli¬ 
cable here. It is founded on the principle that the wife’s 
consent can qualify the degree of the adulterer’s guilt, 
land determines the husband to he a criminal. In Amer¬ 
ican society there is a freedom from restraint and su¬ 
pervision that exists nowhere else, and this results from 
various causes ; husbands, fathers and brothers devote 
a large share of time to the cares of life, and to the du¬ 
ties of providing for the family, during which time the 
female portion of the family are left to themselves with¬ 
out protection. The frequent changes of habitation and 
the equality of our social condition lead to a frankness 
of intercourse which requires, for the sanctity of the 
home and the security of the marriage bed, a rigorous 
personal responsibility, to the death. The peculiar con¬ 
ditions of society in this District are also to be noted 
before any principle like that of social law can be intro¬ 
duced. 

Families come hither from all parts of the Union to 
remain for a shorter or a longer period of time. To 
enjoy any social life here the intercourse must be 
frank, without suspicion. The time which, in long 


established communities, may enable Individual? to 
choose and pick out those with whom they may asso¬ 
ciate, is not had here; besides, it has been the custom 
here for officers of the government, and those in 
the public employment, to throw open their doors 
with a wide hospitality that exists nowhere else. This 
forms a peculiar feature and attraction in Washington 
society, and by the population that it attracts here and 
the stimulus thus given to business, the wealth and 
prosperity of the city and District are promoted. But 
if these social occasions are to be made the means of 
guilty assignatfons; if they are to become the means 
by which the adulterer pursues his lust, then the doors 
of families must be swiftly closed. No man would be 
willing to have his hospitality made the means of an 
assignation, or the social occasions, when he desires to 
give his friends and neighbors pleasure, converted into 
opportunities for corrupting the innocent wife of his 
friend. I repeat, then, that the doctrine on which this 
prosecution rests, is founded on the Manning case, 
copied by Hale, and Foster, and Blackstone. But it is 
also to he observed that, from the day in which Man¬ 
ning’s case was decided to the present hour, it has not 
been followed by the conviction of a husband in Eng¬ 
land. No husband since then lias been punished as a 
felon for taking the life of an adulterer. In three cases 
the doctrine of that case has been declared from the 
bench, hut only by two judges; the case of the Queen 
against Fisher, the case of the Queen against Kelly, 
and another case. Two of these were tried by Justice 
Pare, and the other by Baron Rolfe. In the one, there 
was no adultery of the wife; in the other, no marriage, 
and in the third, the crime was of a totally different 
nature. 

As, from the time of Alfred to the time of Charles 
the Second, there is no evidence that a husband was 
regarded as a felon in common law for slaying an adul¬ 
terer, so from the time of Charles the Second to the 
present hour that principle has never been enforced 
by the punishment of any man in England. Counsel 
then proceeded to argue that in the three cases cited 
by the prosecution from the North Carolina and South 
Carolina reports there were entirely distinct questions 
at issue; that so far as the marital relations of slaves 
were concerned, they were not recognized by the laws 
of those States, and that, therefore, the adjudications 
or rulings in the case of slaves did not govern or apply 
to this case. There was another case cited in Jones— 
the case of a white man. But there there was sufficient 
evidence to show that the killing proceeded from pre¬ 
ceding malice. There was a case, however, cited from 
Hill’s reports, which had some analogy to this case. 
There the adulterer slew a husband who was endeavor¬ 
ing to rescue his wife, and there it was held that the 
murderer could not set up the plea of self-defence. The 
American common law on this subject was shown in 
the cases of Singleton Mercer, of Myers, of Jacob 
Green, and the case of John Stump, and the case of 
Jarboe, where, in each instance, the slayer of the se¬ 
ducer was acquitted. Counsel also referred to Smith’s 
case and Sherman’s case in Philadelphia, Boyer’s case 
in Virginia, and Ryan’s case reported in vol. 2 Wheel¬ 
er’s Criminal cases, page 54. Where, then, he asked, 
did the adulterous doctrine of Charles the Second pre¬ 
vail in America? Not where the stare and stripes 
wave—not even where the royal banner of England 
floats—for it was not long since, in Canada, a husband 
had followed his wife's seducer from city to city till he 
found and slew him ; and there the doctrine of Charles 
the Second was repelled and the man instantly acquit¬ 
ted. By the American law, he proceeded, the husband 
is always present by his wife ; his arm is always by her 
side; his wing is ever over her. The consent of the 
wife cannot in any degree affect the question of the 
adulterer’s guilt, and if he be slain in the act by the 
husband, then it is justifiable homicide. I will pass, 
then, to the question of what constitutes the act. 1 
understood one of the learned counsel for the prosecu¬ 
tion to claim, in accordance witn the very loose lan¬ 
guage of Baron Parke, that it is necessary for the hus¬ 
band to have ocular demonstration. 

Mr. Carlisle—“ Finding” is the word. 

Mr. Stanton—It does credit to the frankness as well as 
to the good sense of the counsel not to claim that doc¬ 
trine, but that is the doctrine of Manning’s case. The 
wife could not only consent to the act, but the husband, 
if he came in, in the dark, could not lay his hand on the 
adulterer until he lit the candle and saw his shame; and 
then if he slew the adulterer he must have the felon’s 
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branding on his hand. The object was to erect before 
the husband the gallons and branding iron, so that the 
courtiers and corrupt men of that age might pursue with 
impunity the wives and daughters of the people; hence 
they demanded not only that the wives should not con¬ 
sent, but that the husband should see his shame. As 
Jate as within the last few years, Baron Parke, sitting in 
the judgment seat of England, said that the husband 
must have ocular inspection of the act. What is the 
act, and what is necessary? It is the fact of adultery 
that constitutes the guilt of the individual and the justi- 
cation of the husband. That fact is to be manifested 
aocording to the rules of evidence that apply in regard 
to other facts. It is claimed by the defence that the 
evidence was brought directly to the visual senses of 
the prisoner at the bar, but whether it was so or not, the 
faet is only to be determined by the ordinary rules of 
evidence. Counsel referred to the rules of evidence in 
regard to adultery, as laid down in Poynter on Mar¬ 
riages p. 187 ; Collins against the State, vol. 14 Alabama 
Reports, p. 630 ; the State against Jolly, vol. 8 Devereux 
and Battelia,p. ICO. My last proposition is, the counsel 
proceeded, that the wife’s consent cannot shield the 
adulterer, she being incapable by law of consenting to 
any infraction of her husband’s marital rights, and 
that in the absence of consent and connivance on his 
part every violation of the wife’s chastity is, in the con¬ 
templation of law, forcible and against his will, and 
way he treated by him as an act of violence and force 
on his wife’s person. It follows, as a logical conse¬ 
quence, from the relation of husband and wife, as stated 
in the first proposition, because her very being and ex¬ 
istence is suspended, that is to say, “ incorporated and 
consolidated," says Blackstone, into that of the hus¬ 
band during marriage, that any invasion of the hus¬ 
band’s right r chastity of the wife is a forcible act. 

The law does not look to the degree of force, it looks 
to the forcible movement, and being an act of force it 
follows that the right of the husband to resist that force 
is clear and undoubted on the highest principles of 
law. My friend here (Carlisle) says he condemns the 
adulterer as much as any one. but that he abhors law¬ 
less violence. So do I; but the question is here wheth¬ 
er the violence be lawless? In undertaking to desig¬ 
nate the act of the prisoner here as an act of violence, 
as an act of personal justice, he assumes the very ques- 
toin that is involved, because on no theory of law, on 
no system of jurisprudence recognized among men, has 
the defence of a right, the maintenance of possession 
in a right, the protection of a right, been recognized 
either as a revengeful act or an act of lawless violence. 
By the contemplation of law the wife is always in the 
husband’s presence, always under his wing ; and any 
movement against her person is a movement against 
his right and may be resisted as such. We place the 
grouud of defence here on the same ground and limited 
by the same means as the right of personal defence. If 
a man be assailed, his power to slay the assailant is not 
limited to the moment when the mortal blow is about 
to be given ; he is not bound to wait till his life is on 
the very point of being taken ; but any movement to¬ 
wards the foul purpose plainly indicated justifies him 
In the right of self-defence, and in slaying the assailant 
on the spot. The theory of our case is, that there was 
a man living in a constant state of adultery with the 
prisoner’s wife, ft man who was daily by a moral—no, 
by an immoral power—enormous, monstrous and alto¬ 
gether unparalleled in the history of American society, 
or in the history of the family of man, a power over 
the being of this woman—calling her from her hus¬ 
band's house, drawing her from the side of her child, 
and dragging her, day by day, through the streets in 
order that he might gratify his lust. The husband be¬ 
holds him in the Very act of w ithdrawing his wife from 
his roof, from his presence, from his arm, from his 
wing, from his nest, meets him in that act and slays 
him, and we say that the right to slay him stands on 
the firmest principles of self-defence. 

I have endeavored as briefly as I could to ex¬ 
plain the principles of social law and jurisprudence on 
which the defence is planted, and I trust that on exam¬ 
ination it will not be found to be any visionary ground 
of defence, or any such mere theory as was appre¬ 
hended by my learned friend (Mr. Carlisle), who opened 
the argument, lie says that society could not exist on 
such principles, because this was the exercise of the 
right of private judgment; and if it was to be estab¬ 
lished as a principle, the land would be a scene of 
blood, as the punishment of adultary would be followed 


by the punishment of other crimes. Now if It were so, 
if this land were to be a scene of blood, and if it were 
necessary to make it so, I ask whether blood had not 
better run in torrents through our streets than that the 
homes of men should be destroyed by the adulterer at 
will? But it is not so. Neither your Honor nor I will 
be frightened by any such appalling picture. Thank 
God, adultery is a crime that is usually a stranger to 
American society. It is but rarely in our history that 
some great event like this occurs to startle society and 
lead it to the examination of the principles on which it 
is founded. That has been the case, ami it should lead 
to the examination of the principles of law on which 
home and family rest, should result In planting around 
that home and family the safeguards of the law, in 
breaking through the bonds by which the adulterous 
court of Charles the Second undertook to bind the 
arm of the husband, then some good will grow out ol 
that great evil that has been produced by this event. 

It is not my purpose to pursue this discussion in ref¬ 
erence to the other points. I shall leave them to 
my colleague (Mr. Brady). I thank your Honor for 
the patience with which you have heard me in the dis¬ 
cussion of this question. I have endeavored to discuss 
it on principles which I believe, as a man, as a father 
and as a husband, to be essential to the peace and se¬ 
curity of your home and mine. I have endeavored to 
dtscuas it on principles which are essential to the peace 
and prosperity of the society in which my home is 
planted, as well as yours ; and, I hope that, by the 
blessing of God, as it has been your Honor’s good for¬ 
tune to lay down the law which secures the family, in 
one aspect, from the seducer of the sister, you may also 
plant on the best and surest foundations the principles 
of law which secure the peace of the home, the security 
of the family, and the relations of husband and wife, 
which have been in the most horrid manner violated in 
this case. 

As the counsel resumed hjs seat he was saluted with 
another outburst of applause. 

The Court then adjourned. 


NINETEENTH DAY '.—April 25, 1859. 

The court-room was crowded this morning to its ut¬ 
most capacity, for fully a quarter of an hour before 
Judge Crawford took his seat, and a large number of 
persons besieged the doors, seeking vainly for admit¬ 
tance. 

Mr. Brady proceeded to argue the instructions on be¬ 
half of the defence. He was quite sure his Honor 
would extend to him during the argument he was about 
to make, the same polite attention which he had hither¬ 
to received, and which he was delighted to acknow¬ 
ledge. lie should endeavor to confine himself cau¬ 
tiously to the proper discharge of the particular duty 
devolved upon him. He felt and his client felt the 
great importance of endeavoring to convince your 
Honor’s judgment of the propriety of the prayers 
which they asked your Honor to instruct the jury. He 
would not go over the fame ground as his learned asso¬ 
ciate (Stanton,) had gone over, but would confine him¬ 
self to those matters which his associate had slightly 
passed over. 

There was a great difference of opinion between the 
counsel for the defence and the counsel for the prose¬ 
cution, as to the principles on which this case rested, 
and the counsel for the prosecution (Carlisle.) was in 
error in saying that the instructions asked for by the 
defence were purely of an abstract character. The 
prosecution had commenced by showing a case which 
might be termed assassination, and which showed, in 
none of its aspects, mitigation or alleviation. 

The District Attorney had represented the prisoner as 
a walking magazine, an animated battery going out 
from his house on the morning of the homicide deter¬ 
mined to turn all his engines of destruction against Mr. 
Key He is represented as knowing Mr. Key to be un¬ 
armed, and as having given the deceased no opportu¬ 
nity of defending himself, but in a cowardly manner 
shot him down. That statement, however, was utterly 
unsustained by the evidence adduced for the prosecu¬ 
tion. Every man would have been surprised if the evi¬ 
dence had been allowed to stop there, showing only the 
mortal meeting of those two men, who had been hith¬ 
erto fast friend*. If the case had stopped there, would 
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not the whole world say, that in such a case there must 
have been either insanity or justification. 

While the prosecution thus presented the case in the 
opening the counsel for the defeuce had suggested that 
their defence rested on two grounds. He had seen in 
the newspapers criticisms on the defence, that the two 
theories were inconsistent, that if the act were justifia¬ 
ble the defence of insanity should not have been set up. 
The defence, however, held that if the act was not held 
in law to be justifiable, they should have the benefit of 
the defence of insanity. 

These views bad elicited the defences of justification 
of homicide in consequence of provocation, and of in¬ 
sanity, and it was in reference to these three defences 
that the requests had been prepared. He must here 
take issue with the prosecution in reference to what the 
jury were to do. He had put an inquiry on that point 
to the District Attorney some days ago, but he had not 
heard a satisfactory answer since. That which he es¬ 
teemed to be the ablest ruling on that point was to be 
found in the case of the State vs. Croteau, vol. 23, Ver¬ 
mont Reports, p. 14, where this rule is laid down. 

This power of a jury is doubtless liable to abuse, and 
so Is the power conferred on a Court, or any other hu¬ 
man tribunal. But while u jury or court keep within 
their proper sphere of jurisdiction, they are in the ex¬ 
ercise of the powers conferred on them, and are in the 
performance of a legal right, anti this, though they may, 
by the abuse of the power, be guilty of moral wrong. 

The extent of a court or jury is measured by what 
they may or may not decide with legal effect, and not 
by the correctness or error of their decision. Thus, the 
butcher. Jeffreys, by virtue of his office as Judge, had 
the political power, and consequently the legal right to 
conduct the trial of Algernou Sidney, and to give his 
opinion upon the law of the case in his charge to the 
jury, though for his shameful abuse of the right he may 
have incurred the deepest moral right, so the jury, in a 
criminal trial have the legal right to decide the law as 
well as the facts involved iu the issue ; but this does not 
give them a right, by a wantou disregard of law, to de¬ 
cide arbitrarily. 

The counsel also referred to a ruling of Chief Jus¬ 
tice Shaw, delivered in the Supreme Court of Massa¬ 
chusetts. He did not wish, in the pi esent state of the 
case, to refer to these authorities for any other pur¬ 
pose than to show that they were consistent with the 
spirit of his Honor’s ruling on various occasions. The 
counsel referred to Judge Crawford’s ruling in the Her¬ 
bert case. If he could believe that the view of the coun¬ 
sel for the prosecution were correct, pr«>ud as he was of 
having been born iu this land, proud as lie felt in her 
great destinies, he would rather live under the worst 
despotism on the face of the earth. 

I verily believe, continued the counsel, that next to 
the integrity of the Judiciary, which I hope will always 
continue as it has done in the past, to adorn our nati¬ 
onal character, next to that is the importance of pre¬ 
serving the trial by jury, especially iu criminal cases, 
intact. I do not recognize in the Declaration of Inde¬ 
pendence, in tlie statement of all the abuses that led to 
the revolt of the American Colonies, anything set up as 
the occasion for the war of the Revolution that com¬ 
pares in importance with the right of trial by jury its it 
now exists in this land, and much as I abhor the shed¬ 
ding of blood, and cowardly as I might be found when 
the moment of danger approached, I would be willing 
to lay down my life, and wade to any extent in the 
blood of the foe to prevent that palladium of liberty 
from being invaded for one moment. 

Turning our attention uow to that Sunday morning, 
and to that point of contact, let us see who the parties 
to it were. Each was iu the rank of gentlemeu, each a 
lawyer, each a man in public office. Looking at the 
relations that had existed between them as perfectly 
established in this case, we find that they had been 
close personal fiiends ; we find that Mr. Sickles had, to 
the best of hia capacity, urged the appointment or re¬ 
taining in office of Mr. Key ; that Mr. Sickles was 
desirous he should continue to discharge the duties of 
District-Attorney ; we find that Mr. Sickles had recom¬ 
mended clients to him ; had employed him as his own 
counsel, and had given him free access to his house in 
the exercise of that hospitality prevailing in this Dis¬ 
trict, to which my associate (Mr. Stanton ) has so ably 
referred, and to which, before I go away—perhaps 
never to return—I, as a stranger, want to bear cheerful 
and heartfelt test'mony. 

In view of all these facts, there is no man iu the Dis¬ 


trict, possessed of any intellect, who, knowing anything 
of the antecedents of Mr. Key and Mr. Sickles, could 
have supposed that Mr. Sickles walked out of his house 
that Sabbath morning, left his home and his wife, and 
that darling blossom of his heart—that child who has 
been polluted by the touch of the adulterer—could 
have walked out of his house in the light of day, under 
the blessed sunlight, and in the face of Heaven, and 
committed an assassination on the person of his friend. 
Therefore your Honor asks, the jury asks, and the 
whole world asks, how this thing was? The whole 
world, your Honor, has its eye on this case, and al¬ 
though there may seem to be egotism involved in the 
remark which I make, I cannot help saying, because T 
am here in the discharge of my duty, that, when all of 
us shall have passed away, and when each shall have 
taken his chamber in the silent halls of death, and 
while some of us would have been totally forgotten but 
for this unfortunate incident, the name of every one 
associated with this trial, from your Honor who pre¬ 
sides in the first position of dignity, to the humblest 
witness that was called on the stand, will endure so 
long us the earth shall exist. 

The w hole world, I say, is watching the course of 
these proceedings, and the nature of the judgment; 
and I believe I know what kind of a pulsation stirs tho 
heart of the world. I think I know, If the earth could 
be resolved into an animate creature, could have a 
heart, aud a soul, and a tongue, how it would rise up 
in the infinity of space and pronounce its judgment on 
the features of this transaction. Now, with these two 
gentlemen thus coming together, with the fact before us 
that the District Attorney (Mr. Key) had been consulted 
as counsel for Mr. Sickles in relation to the very house 
which Mr. Sickles occupied at the time when Mr. Key 
was one of his most cherished guests, I will be permit¬ 
ted, in favor of the instructions, to which I will pre¬ 
sently refer, to put before your Honor a very brief out¬ 
line as to the undisputed facts in regard to the meeting 
of Mr. Sickles and Mr. Key. I will by sufficient testi¬ 
mony endeavor to daguerreotype the event precisely as 
it occurred. These gentlemen are brought into con¬ 
tact; a loud conversation occurs which no witness 
undertakes to give ; after a loud conversation there is 
heard a scuffle between the parties, so that to Mr. Mc¬ 
Cormick’s eyes it was a street fight, and lie could imag¬ 
ine it to be nothing else ; in the course of the encounter 
Mr. Sickles drew a pistol and fired a certain number of 
shots, which took effect; at w hat time this occurred, in 
what position Mr. Key was left, is a matter of dissen¬ 
sion aud doubt. The testimony of the prosecution is 
conflicting. The result was that Mr. Key received his 
death-wound, and was taken to the Club-house, and, 
shortly after, there were found near the spot, an opera- 
glass, which belonged to him, and a Derringer pistol. 

To whom did this pistol belong, and who used it in 
this encounter ? No witness pretends that is was in the 
possession of Mr. Sickles; he had nothing but a re¬ 
volving pistol. There is no statement, hint or insinua¬ 
tion from any witness that he had any other weapon. 
The conclusion that he had is entirely excluded by the 
proof. I ask who owned the Derringer pistol ? You re¬ 
member what proofs we proposed to give about Key’s 
being prepared for any emergency. In view of the 
facts of that collision, that pistol belonged to Key, and 
was used by him in that encounter, this is made con¬ 
clusive although the personal friends of Key have been 
around this table, watching the result of this trial, in¬ 
cluding Mr. Jones, with steadfast and searching inter¬ 
est ; not one has asked wl.ether this Derringer pistol was 
in Key’s possession; no witness was brought here to 
say Key had such a pistol; not one, who attended to 
his domestic affairs, who brushed his clothes, was asked 
by bis friends or associates, or permitted to state, 
whether this pistol belonged to Key? 

Mr. Brady then read the first, second and third in¬ 
structions heretofore presented by the defence: 

First—There is no presumption of malice in this 
case, if any proof of “ alleviation, excuse or justifica¬ 
tion ” arise out of the evidence for the prosecution. 
(State vs. John, vol. 3 Joue*, p. 866; McDaniel vs. 
State, vol. 8 Sinead’s and Marshall’s, p. 4ul ; Day’s 
case, 17 of pamphlet.) 

Second—The existence of malice is not presumable in 
this case, if on any rational theory, consistent with all 
the evidence the homicide was either justifiable or ex¬ 
cusable, or an act of manslaughter—(Same cases aa 
above cited; United States cs. Mingo, vol. 2, Curtis ; 
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C. C. R.. 1 Commonwealth r/t. York; vol. 2 Bennett & 
Heard, Leading Criminal Ca»\. p. 5' 1 5.) 

Third—If, on* the whole evidence presented by the 
prosecution, there is any rational hypothesis consistent 
with the conclusion that the homicide was justifiable or 
excusable, the do'emj^nr cannot be convicted. 

lie cited the United States against Mingo, 2d Curtis’ 
Circuit Court Reports. Mingo, and Johnson, the de¬ 
ceased, had served on hoard the same ship, on its way 
from Apalachicola to Boston ; the defendant \vn« a 
Flaytien negro, and the deceased a colored man from 
Baltimore; Johnson was armed with a hatchet, and 
Mingo with a knife; Johnson received three stabs; 
expressions of anger and ill-feeling before the murder 
were heard, but as to which party made the attack, at 
what time of the affray either aned himself, and what 
were the words used, the testimony of nine witnesses 
who saw the affray. wa9 contradictory. In thiacase a 
revolver was in the hands of Mr. Sickles, and a Der¬ 
ringer in those of Mr. Key, and there was no mortal to 
gainsay it. 

A number of witnesses have been examined 
for the prosecution here, there no one gave the origin 
of the transaction. Mingo gave Johnson three stabs. 
Mr. Sickles fired three shots, although but one was 
mortal. Am I not right in saying no mortal, in view 
of the Derringer pistol, knows what were the words 
or the provocation at the moment of collision, and 
■what was really the position of the parties. Did not 
Mr. Sickles accuse him of having dishonored his house, 
nnd mav not Mr. Key have replied, “ I have, and you 
■can make the best of it,” and this reply may have been 
accompanied by profanity—he drawing the opera- 
glass for one purpose and the Derringer for another. 
Who can say anything I have stated is inconsistent 
with the testimony adduced ? I only ask that you rest 
the case on the ground it was placed by Mr. Stanton, 
who has so adorned it by his eloquent powers. 

We stand on the law of God, on the law of man, on 
justice, irrespective of the question of insanity. Be¬ 
fore entering more particularly into this justification, 
Jet me say that my learned friends produced the Dul- 
let found in the person of Mr. Key, and which pro¬ 
duced the mortal wound. When the bullet was pro¬ 
duced I supposed it would fit the Derringer pistol, and 
therefore, an effort was made to connect Mr. Sickles 
with that—but unfortunately the bullet would not fit 
the Derringer pistol. The bullet which killed Mr Key 
came out of the revolver. What then became of the 
bullet from the Derringer, which was found to be ex¬ 
ploded. 

Mr. Brady then referred to the charge of Judge Cur¬ 
tis, in the case recited against Mingo, the Court hold¬ 
ing it was incumbent on the Government to prove fel¬ 
onious killing, and if on the whole evidence the Gov¬ 
ernment failed to satisfy the jury that the act was fel¬ 
onious beyond a reasonable doubt, there must be a ver¬ 
dict of not guilty. But I do not think, Mr. Brady said, 
that the Government has proved, as required, a “ case 
of murder beyond all reasonable doubt.” If that case 
was more confused than this, I am not able to perceive 
ft. I never saw Mr. Key but once, and did not see his 
face then, but whatever else might be said about him, 
none of his friends, or anybody who knew him, would 
say that he would not in a proper case, under rightful 
provocation, fight, and I suppose he would stand in the 
same category as described in the case I have just read, 
which says : “ Both being on the deck, ang.y words 
passed between them; both being excited and ready 
for a fight, armed themselves simultaneously; both 
fought, and Johnson was killedthe jury, in view of 
all the facts, acquitted Mingo. 

Mr. Brady referred to the Judge’s ruling in the ca*e 
of Day, savina: he had made flK*e remarks to show that 
the prayer of the defence was not an abstract proposi¬ 
tion; not an hypothesis of which there is no proof to 
warrant. If so, your ITonor could not listen to it a 
moment. It is the fact that four shots were fired in this 
case, and, from the evidence as it stands, only three 
were fired from the pistol of Mr. Sickles. As to the 
fourth shot I am not called on to say or know who fired 
it; but I am permitted to say that that Derringer pistol 
belonged t<> Mr. Key, and the evidence shows that it was 
used in this encounter. There is one circumstance the 
most conclusive In the world. The gentlemen who came 
from the Club House understood this thing as I do, that 
there was no reason for making against Mr. Sickles any 
accusation. The Club House wa9 the resort of Mr. Key. 
His friends were there in numbers, at the time in ques¬ 


tion. When it was ascertained that Mr. Key was lying 
near the door in a dying condition, these personal 
friends, gentlemen of character, no doubt, of courage 
and feeling alive to the importance of maintaining tho 
law, having a just abhorrence of blood, and looking on 
assassination with disgust—coming to the scene, did 
not interfere to prevent Mr. Sickles from firine. 

They heard from Mr. 8'cklesthe remark. *• He has de¬ 
filed my bed,” or “ dishonored my house,” and allowed 
him to pass away entirely unmolested ; no one crying 
“shame,” or “ murder ;” no one calling an officer, or 
attempting to arrest him. A jury, made up of Mr. Key’s 
friends, might say he might walk free as any citizen ; 
no one to stay his steps. The fifth prayer as presented 
by the defence is, it is for the jury to determine, under 
all the circumstances of the case, whether the act 
charged upon Mr. Sickles is murder, or justifiable hom¬ 
icide. When we prepared the instructions, we sup¬ 
posed we had conformed to your Honor’s ruling in pre¬ 
vious cases. In this connection I remark, in passing, 
that the case of Ryan is an authority directly in point, 
that i ; is for the jury, on all the evidence as to the hus¬ 
band slaying an alleged adulterer with his wife, to say 
whether it is murder or manslaughter. "We drew the*e 
instructions on that. When Mr. Carlisle said the in¬ 
structions were drawn adroitly, he crave us credit for 
what re*te in himself. I think in shrewdness and sa¬ 
gacity he has no superior. We have done just what is 
right on this particular point. 

Mr. Brady answered Mr. Carlisle’s argument, in say¬ 
ing that the provocation, as we claim, was on the in¬ 
stant before Mr. Sickles went out. and if it had existed 
before that it would not detract from the influence of 
the last provocation, but make it the stronger and more 
controlling. The waving of the hankerchief was ad¬ 
mitted—white handkerchief. Mr. Key was unfortunate 
in its selection A handkerchief of that color, even 
among the most savage nations of the earth, is re¬ 
garded as emblematical of purity, peace, good faith; 
of regard for hospitality, and protection against treach¬ 
ery. The color of the flag of truce is that which was 
selected in this case. I hope I may be pardoned by my 
learned brethren for this remark, in passing, made not 
in anger, but sorrow, with all the feelines which belong 
to me. It would have been well if Mr. Key had attached 
as much importance to the dignity of a banner as did 
his distinguished sire, and had always within him a fresh 
recollection of those lines which identified him with the 
flag of our country wherever seen on earth If he had 
remembered that the star-spangled banner has been 
raised everywhere, in the wilds of Africa, and on the 
mountain bight, by the adventurous traveller, lie would 
never have chosen that foul substitute for its beautiful 
folds. He would never have forgotten these two lines; 

“ And thus be it ever when freemen shall stand 
Between their loved homes and the war’s desolation !” 

If his noble father inculcated in lines imperishable 
the duty of the American people to protect their homes 
against the invasion of a foe, how does it become less 
a solemn duty of the American citizen to protect his 
home against the invasion of the traitor, who, stealing 
into his embraces under the pretext of friendship, in¬ 
flicts a deadly wound on his happiness, and aims also a 
blow at his honor? Now this raises up at once before 
us the question of adultery and its consequences, to 
which my learned associate so well referred—it brings 
to us, with regard to the use of that handkerchief, of 
that foul banner which polluted the atmosphere of 
Washington, the suggestion of our brother Stanton, 
that the common law to be enforced in this District was 
the common law that should be found to consist with 
ourhab'ts, customs, Social condition, and institutions. 
It recalls to our mind what he said as to adultery being 
a crime generally recognized on the whole face of the 
earth, and punished by all nations as a c ime. It lias 
never ceased to be a crime in the estimation of the jurists 
in England. I am furnished by a gentleman of great 
ability and distinction, of profound e ml tion, who has 
cast his lot among the people of tins District, my 
friend, Prof. Dimitry, whose name I am happy to men¬ 
tion with honor, with this very brief abstract of the 
law of humanity, with respect to this offence of adul¬ 
tery : 

First—Among the Jews, by the law of God, the adul¬ 
terer and the adulteress were both stoned to death. 

Second—In Greece, Lycurgus decreed that adultery 
should be punished the same as murder. 
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Third—The Saxons, by their law, burned the adul¬ 
teress to death, and over her ashes reared a gibbet on 
which the adulterer, her accomplice, was hanged. 

Fourth—Some of the northern nations of Europe sus¬ 
pend the adulterer to a hook —istie quibus pecaeeet 
partzbue —and left him a sharp kuile, with which he 
was compelled to inflict self-punishrueut, or expend his 
guilty life in protracted torture. 

Fifth—In England, in the reign of Alfred, the woman 
was shorn and stripped to the waist, driven away from 
her husband’s house, and, in the presence of all her re¬ 
lations, was scourged from tything to tything until 
death ensued ; whhe the adulterer was strung up to the 
next tree. 

Sixth—In France, under the laws of Louis the Debo¬ 
nair, both parties suffered capital punishment. 

Seventh—Constantine inflicted capital punishment 
against adulterers of both sexes, and Justinian, in his 
reformation of the codes, left the same penalty menac¬ 
ing male adulterers. 

Eighth—Iu the vicissitudes of time, adulterers were 
condemned to be scourged and banished, or scourged 
and doomed to row for life in the galleyB of France. 

Ninth—The Spanish laws deprived the adulterer of 
that through which he bad violated the laws of society 
and the sanctity of the marriage bed. 

Tenth- In Portugal, the adulterer was burned to 
death w.th the adulteress ; but if the husband chose to 
save his guilty wife from this fearful chastisement, she 
was &et free wit*' a fine. 1 feel that I am warranted, 
continued Mr itrady, in saying, when compelled to 
speak of the sin of Mrs. Sickles because it is a neces¬ 
sary part of this transaction, that, in consideration of 
her extreme youth, and of the moral power which a 
man like Mr. Ivey might exercise over her. or some 
worse power, under the circumstances to which I will 
not refer—it is not wrong that, in our own hearts, and 
perhaps not wrong that down deep in the heart of my 
friend who is at this bar, to-day, there should be some 
lingering remnant of hope that she hud not entirely 
sinned and entirely destroyed herself. It was a grati¬ 
fying circumstance to me to know—and I am sure none 
of us were otherwise than pleased with that little inci¬ 
dent of the trial—that when in his agony the officer 
noticed his intention to ascend the stairs, he stationed 
hitnself at the foot because he feared in the then con¬ 
dition of Mr. Sickles that he might injure her who had 
been the partner of his life, whose head had been laid 
on his bosom, he, with a manliness that I know belongs 
to Daniel E. Sickles, gave him to understand that what¬ 
ever was the condition of his mind, her peisou was 
safe from his touch. 

Counsel then continued to read from Prof. Dimitry’s 
abstract of the iaws of adultery as follows: 

Eleven—In Poland, the adulterer was taken to the 
nearest bridge leading to the market town, in or near 
which he resided, and was there nailed or hooked to 
the main bridge post, a knife being at the same moment 
put into his hand to enable him to free himself by ti e 
mutilation of these paits. Quibus preeumieett pec- 
care. 

Twelve—In the Kingdom of Bohemia, the penalty of 
the adulterer was decapitation, and that of the adul¬ 
teress was perpetual seclusion, spent in menial drud¬ 
geries, and in penance on bread and water. 

Thirteenth—In Iloman history, instances frequently 
occur of adulterers being put to death; and until the 
enactment of tbe lex Julian. The hu.-baud had the 
right of summoning all Lite relations of the adulterous 
wife, and trying her on the hemicyclum , the hearth¬ 
stone of the household, and there and then adjudging 
her to death. 

Memorandum—Our penal legislation on this subject 
is worse than useless ; it is scandalous, for its very pro¬ 
visions are contrived to pour ridicule and rilmldry on 
the head of the husband, or ou that of the wile, as the 
case may be. 

Our legislation, counsel proceeded to argue, was 
worse than useless. By the laws of Maryland the pun¬ 
ishment was a fine of three pounds in money, or a cer¬ 
tain quantity of tobacco. lie was happy that his 
learned friend the District Attorney, in revising the 
criminal code of this district, had testified his abhor¬ 
rence of the crime by introducing a provision visiting 
adultery with far more terrible consequences than any 
ever fixed under any law known in this district. They 
were told that the English judges had 6aid that they 
took no cognizance of adultery as a criminal offence. 
His associate (Mr. Stanton; had shown the Court that 


there never had been a conviction, in England or In 
this country, of any husband who killed an adulterer, 
under what circumstances soever the homicide was 
committed—not one; but, on the other hand, there 
were adjudications Ehowing that, in the contemplation 
of our people, on their views of the morality of the 
marital relations, of social duties, and of domestic life, 
there was such a common law as was contended for 
by his learned brother Stanton. This suggestion, con¬ 
tinued Mr. Brady, that the party injured must be left 
to an action for damages, is one that has frequently 
excited the disfavor, and I may add, the disgust of 
the most brilliant minds of the legal profession in 
England. 

In qrder to show how fur their judgment may assist 
us in seeing what would be the public sentiment, even 
in England, in cases like this, in opposition to the ar¬ 
gument that is always made use of by the conservative 
lawyqr of England, that when a husband has had the 
visitation of an adulterer’s polluting piesence in his 
house he must go to a lawyer, as he would with a prom¬ 
issory note, and have an action brought for damages. 

I wish to read to the Court a few observations, from 
an eminent man with whose name all of us at e familiar, 
who was once Sergeant Talfourd, and who died on the 
bench of England, in discharge of his official duty : 

“ Pathos much oftener than imagination falls withia 
the province of the advocate, as employed at the bar in 
actions for adultery, seduction and breach of promise 
of marriage, ostensibly as a means of effecting a trans¬ 
fer of money from the purse of the culprit to that of the 
sufferer, it sinks yet lower than its natural place, and 
robs the sorrows on which it expatiates of all their 
dignity. The first of these actions is a disgrace to the 
English character, for the plaintiff who asks for money,, 
has sustained no pecuniary loss,and what money does 
he deserve who seeks it as a compensation for domestie 
comfort, at the price of exposing to the greedy publi* 
all the sitameful particulars of his wife's crime and of 
his own disgrace. 

“ He speaks of modesty destroyed, of love turned to 
bitterness, of youth blasted in its prime, and of age 
brought down by sorrow to the grave, and he asks for 
money. He hawks the wrongs of the inmost spirit, 
‘as btggars do their sores,’ and unveils the sacred 
agonies of the heart, that the jury may estimate the 
v line of their palpitations. Money will not compensate, 
not because it is insufficient in degree, but in kind, and, 
therefore, the consequence is, not that great damages 
should be given, but that none should be claimed. When 
once money is connected with the idea of mental grief, 
by the advocate who represents the sufferer, all respect 
lor both is gone.” 

To show the precedents in American cases, counsel 
referred to the case of Bowyer, who having learned 
that his daughter had been seduced by McDowell, 
President of the Bank of Fincastle, in August, 1S58, 
made a journey to Baltimoie from Fincastle, about 
four hundred miles, and having there learned further 
particulars from her confession, came back and shot 
and killed McDowell, and yet Bowyer was acquitted 
and discharged by the called Court, without the case 
ever being sent to the jury. He also referred to the 
case of Isaac C. Sherlock, and to the Canada case, 
where a husband follow ed his wife s seducer from city 
to city, deliberately shot and killed him as he wus 
drinking at a bar, and was acquitted by the jury. 
Counsel also referred to a remaikable case tried iu 
Toulouse, France, at the Assizes of the Department cf 
Upper Garonne, on the 23d of June, 1867, and reported 
in The Gazette dee Tribunaux. 

11 was the ca.-e of Abdon Souffare, who shot the se¬ 
ducer of his wife, Charles Broustel. In that case, the 
counsel for the accused maintained that there was, and 
that there could be no premeditation in the case, and 
summed up in these words, which counsel considered 
applicable to this case : 

“ Gentlemen of the jury- There are two great prin¬ 
ciples which you are to weigh in the forum of your 
conscience—one is the princple of the inviolability of 
human life. I proclaim it to you, Gentlemen, like ihe 
church, a sanguine huntatio abhorrto. I have a l.o.- 
t or of shedding human blood aud of all the imageries 
of childhood that which has impressed me most de< ply, 
is the far-off image of Abel slain by Cain. But next, 
and immediately next, to that principle is another— 
equally sacred one—the inviolubility of conjugal socie¬ 
ty ; the respect which it secures to woman as a wife 
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or a daughter ; the respect due to Souffare aud his wife 
where they had hoarded theirs. 

“You will not say, gentlemen, that a libertine, be¬ 
cause he knows that a husband is for a number of hours 
chained down to the performance of a public duty, by 
which he gives support to his wife and children, shall be 
allowed with impunity to desecrate a man’s bed and 
poison his whole existence. Y'ou will, then, gentlemen 
of the jury, stand in the midst of Souffare’s broken up 
family, you will listen to those terrible revelations.” 

[Counsel here read from Proverbs, vi., 27th and 36th. 
inclusive.] The counsel continued : Jealousy is the rage 
of man. Thus speaks the Great God of the Universe to 
us. It is peculiarly the rage of a man, and in the wis¬ 
dom of the inspired record, no estimate was ever formed 
of human nature more accurate as it now exists. I ven¬ 
ture to say that if Mr. Key had possessed a wanton 
mistress, and that any man had ventured within the 
house he had hired, to infringe upon his rights there, he 
would have been false to the instincts of humanity if 
that rage of jealousy had not taken possession of him. 
If I could have the grave opened, if I could have sum¬ 
moned here a witness who has not been called, if I could 
put Philip Barton K«*y on the stand in this Court, in 
Which he once officiated as a prosecuting officer, if I 
could ask him in virtue of his birth, his education, of 
whatever manly characteristics belonged to him, and 
whatever opinions he may have derived from his asso¬ 
ciation with gentlemen what he would have done if any 
scoundrel had invaded his house, polluted and wronged 
his wife, and brought shame and reproach upon him, if 
I could have asked him what he would have done under 
such circumstances, I leave your Honor, I leave the 
learned prosecutor, I leave his surviving friends, to say, 
what would have been his answer. 

“ Jealousy is the rage of a man it takes possession 
of his whole nature ; no occupation or pursuit in life, no 
literary culture or enjoyment, no sweet society of friends 
in the brilliancy of sunlight, no whisper of hope or pro¬ 
mise of the future, can for one moment keep out of his 
mind, his heart or his soul, the deep, ineffaceable con¬ 
suming Are of jealousy. When once it has entered 
within his breast, he has yielded to an instinct which 
the Almighty has implanted in every animal or crea¬ 
ture that crawls the earth. I cannot speak of the 
amours or jealousies of the worm ; but when I enter 
the higher walk of nature, when I examine the char¬ 
acteristics of the birds that move about in the air, I 
find the jealousy of the bird incites him to inflict 
death upon the stranger that invades his nest, and 
seeks to take from him the love which the Creator 
has implanted in him, and formed him to enjoy. 

I read in the records of travellers who have pene¬ 
trated the wilds of Africa, that the most deadly en¬ 
gagement that can occur, an engagement which never 
permits both to pass away with that life, occurs be¬ 
tween two lions when the lioness has proved wanton, 
or seduction has been applied to her. Yet man in his 
animal instincts is no more capable of controlling 
within him the laws which the Almighty has planted 
there than the inferior animals to which I have re¬ 
ferred. 

‘‘Jealousy is the rage of a man,” and although all 
the arguments that my learned opponents can bring, 
or that can be suggested, that a man must be cool 
and collected when he finds before him in full view, 
the adulterer of his wife, to the contrary notwith¬ 
standing. yet jealousy will be the rage of that man, 
and he will not spare in the day of vengeance. 

The Court will remember the memorable language of 
John Philpot Curran, in a civil action for damages, 
when crlm. con. was the controversy, in answer to the 
allegation that his client behaved otherwise than pa¬ 
tiently and decently as became a gentleman, when he 
heard that his wife was false: “ Gentlemen of the Jury,” 
said he, “ it seems that when the fiends of hell were let 
loose upon the heart of my client, he should have placed 
himself before a mirror and taught the streams of his 
agony to flow decorously down his brow, he should 
have tuned his features to harmony, writhed with grace 
and groaned in melody.” “ Jealousy is the rage of 
a man !” It converts him Into a frenzy in which lie is 
wholly irresponsible for what he may do. I meet my 
learned friends distinctly upon the subject of insanity, 
relying upon the proposition which I have presented, 
drawn in strict conformity with the decisions already 
made by this Court in other cases. 

The counsel on the other side (Mr. Carlisle) had re¬ 
marked that he considered such a thing as instanta- 
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neons insanity almost impossible. Such a doctrine 
could be drawn from the rulings of the Court. It was 
impossible for any human being to perceive the exact 
point when he passed from a state of wakefulness to a 
state of sleep, and it was just as impossible to fix the 
exact moment when the mind of a human being passed 
from a state of sanity to a condition of insanity. It 
was impossible, by the utmost exercise of the intellec¬ 
tual or mental power, to keep the thought fixed upon 
the circumstance of death even for the duration of a 
second. We may, in a general philosophical way, de¬ 
clare that we must all die. But in reference to that 
sharp point of certain inevitable agony, of destruction 
which is the thing called death, we cannot keep our 
minds upon it even for nu instant. 

To be capable of doing that for any considerable 
period of time, would necessarily produce a tension of 
mind and spirit such as would inevitably result in the 
destruction of the intellect. Yet you might just as well 
attempt to discover the mysterious point of connection 
between life and death as between sanity and insanity. 
This Court had already in its decisions given a good 
illustration, contained in the pamphlet copy of his 
decisions, of the fact that insanity may be of greater 
or less duration. No man can measure it. It is not 
necessary to fix the exact point of time at which it 
commenced and at which it terminated. Counsel here 
referred to the case of Day and Jarboe, adjudicated in 
this Court, pages 7, 9, 17 and 20 of pamphlet, and to 
the charge of Judge Allison in the £hirlock case. In 
the Day case the instructions to which he specially re¬ 
ferred, were drawn up by Mr. Carlisle, and, observed 
counsel, it is remarkable how apposite the language of 
Mr. Carlisle in that case is to the circumstances of this 
case. lie only asked that the same instructions should 
be given now. He hoped his friend would not find it 
uncomfortable to see his own language in that case 
now made the instrument of the opposition. If so, 
he could sympathize in the spirit of the following 
quotation: 

“ So the struck eagle stretched upon the plain, 

No more ’mid rolling clouds to soar again, 

Sees his own feather on the fatal dart 

Which winged the shaft that quivers in his heart.” 

The evidence of the waving of the handkerchief had 
been admitted without objection, and the Court had ad¬ 
mitted it to prove the fact of the adultery. For what 
purpose was this evidence received unless it was in¬ 
tended that it should be offered as a justification ? If 
it is no justification, and no excuse, what has it to do 
with this trial ? The Court received it also with refer¬ 
ence to the state of the prisoner’s mind, and so the 
counsel for the prosecution must have regarded it when, 
they made no objection to the introduction of evidenc# 
to prove Mr. Key’s manoeuvres, watching, sneaking, 
spying round Mr. Sickles' house, stationing himself in 
that squure, in the presence of the monument (Jack¬ 
son’s) of one who, whatever one may think of his politi¬ 
cal opinions, was a gallant and brave man. That mo¬ 
nument should have held in suspense his depraved lusts 
while he was standing there inspecting Mr. Sickles’ 
house with an opera-glass. He might be permitted to 
refer in this connection to the case of a ynung man who 
indiscreetly, zealous to serve the purposes of his coun¬ 
try, made his appearance within the lines of the ene¬ 
my’s camp, within the territory held by the enemy, was 
arrested, tried, and condemned to death ; he begs for 
the privilege of a soldier’s death ; it was refused him, 
and he was hung high on a gibbet; the commanding 
officer—that immortal man whose name graces and 
gives dignity to the city in which we are assembled— 
refused the request, and M.tjor Andre, in the flower of 
his lite, suffered an ignominious death, applied to him 
deliberately by one of the wisest and best of mankind, 
because he was a spy in the camp of the foe. But here 
was this spy engag. d in the bad effort to commit do¬ 
mestic treason, for which he suffered death—a deattt, 
the counsel hoped, no good man would regret. 

The counsel then stated in detail the circumstances 
developed in the evidence, by which the fact of the 
adultery had been made know n to him, and described 
Mr. Sickles’ feelings when the truth was forced home 
upon him. Mr Sickles, said he, remarked the confi¬ 
dence he had bestowed on Mr. Key ; he felt how he 
had been betrayed; all the emotions of his nature 
changed into one single impulse; every throb of his 
heart brought distinctly before him the great sense of 



98 


THE WASHINGTON TRAGEDY. 


his injuries; every drop of his blood carried with it a 
sense of his shame; an inextinguishable agony about 
the loss of his wife—an appreciation of the dishonor to 
come upon his child—a realization that the promise of 
his youth must be forever destroyed—that the future, 
which opened to him so full of brilliancy, had been en¬ 
shrouded perhaps in eternal gloom by one who, instead 
of drawing the curtain over it, should have Invoked 
from the good God his greatest effulgence in the path 
of his friend. 

He remembered how, in a city where he had come 
to abide as the guest of the nation—in a city distin¬ 
guished for its splendid hospitality—a city which for 
the time he had made his home—the man whom, above 
all others, he might have expected to cherish and sus¬ 
tain and protect him, had* proved to be his implacable, 
hypocritical, treacherous and detestable foe. 

With that great sense of his injuries, he rushes out 
on Pennsylvania Avenue, and, although a man who 
every one knows, your Honor knows, the Jury and 
spectators know, is measured and steady and even in 
his gait at ordinary times, he passes with all possible 
rapidity down Pennsylvania Avenue—he attracts the 
attention of Mr. Mohun and of the Rev. Dr. Pyne, a 
learned and estimable gentleman—his eyes are ob¬ 
served—they are vacant in their stare—the expression 
of his countenance is all altered ; each of these gentle¬ 
men perceive some great agony, some great aniiction, 
some great change affecting his whole nature, and so 
he passes to his home. How do you see him there ? 
What are the incidents of the Saturday night? In fe¬ 
verish earnestness he paces that chamber of suffering 
more ferocious than the caged and starved tiger, 
thinking through the whole night of nothing but these 
reflections to which I have alluded, and which dark¬ 
ened the past, the present, and the future. 

Think how, on that Sunday morning, he made this 
exhibition to which the witnesses have referred, when 
he saw Mr. Key with his opera-glass for inspection or 
for spying, with his handkerchief to make the adulter¬ 
ous signal, and with the keys in his pocket of the house 
in fifteenth street, to which he was about to take Mrs. 
Sickles at that moment, if he could obtain her person. 
There was Mr. Key. with all the weapons of moral 
death around him, going to make war upon Mr. Sickles 
and his wife and child, lie is seen by Mr. Sickles. He 
is seen by Mr. Sickles to pass liis house and to wave this 
handkerchief, and Mr. Sickles exclaimed, as your Honor 
properly permitted to be proved, that 4 ‘ that scoundrel 
has passed the window and has waved his handker¬ 
chief.” Then lie disappears from the view of ail the 
witnesses until he comes to the scene of the homicide. 
Just before Mr. Sickles thus passed out of that house, 
with the full knowledge that that iniquitous salutation 
was given to h s w ife to leave her child and husband on 
that Sabbath day, and to go and be polluted again in 
that house of bad repute in Fifteenth street. Mr. Key 
had been standing in f ont of the Club House, or in the 
park, with his opera-glass in his hand, he saw Mr. 
Sickles go out and pass up the street in which his 
house is; at that instant Mr. Key goes round the other 
way to go round Lafayette Square. Mr. Sickles is now 
gone, and Mr. Key may be a little bolder; he may 
have a little less caution, and more courage than o.di- 
narily ; he is now certain of his victim ; he has the 
handkerchief, the opera-glass, the keys? the locks wait¬ 
ing to receive them, the intent in his mind being ex¬ 
clusively to employ all the intellectual of his physical 
and moral nature to commit the act of adultery ; Mr. 
Sickles sees him thus, as all of us, his counsel undoubt¬ 
edly think, engaged, within the meaning of law, in 
the act of adultery. He sees him engaged in the act, 
as one of a set of burglars who watches at the corner 
while his confederate is breaking into the safe of an 
unsuspecting merchant, is, in the contemplation of 
law, engaged in the act of burglary. 

Mr. K y, with the rue.iiis of thus having the person of 
Mrs. 8 ckles, is there approaching the house of Mr. 
Sickles, tuppoaiug that he had entirely eluded the lat¬ 
ter; he is eager, as he thought certain to obtain the 
wife. At that moment he is met by Mr. Sickles. If 
that be not taking a man in the act of adultery, I would 
like the learned counsel for the prosecution to tell me 
what it Wits. And if Mr. Sickles, having a weapon in 
his possession, which he had been accustomed to carry, 
for reasons which we need not declare, with the reali¬ 
zation of all these facts pressing down with terrific 
weight on his mind, and heart, and soul, thus meeting 
Mr. Key, and understanding thoroughly the vile pur¬ 


pose of hie heart, was not to shoot him, I ask my learn¬ 
ed brother to tell me what he was to do. I would like 
to ask all assembled humanity what he was to do. To 
bid him good morning, to pass him silently by, to avert 
his eye? 

D iniel E. Sickles, a man of unblenching and unvaried 
courage, as I know from the past associations of our 
lives, let Philip Barton Key believe that he could not 
only seduce his wife, but cow him ! If be had done 
anythhg more or less than became a man, under these 
circumstances, whatever may have been the intimacy 
of our past relations, I would have been willing to see 
him die the most ignominious death before I would ven¬ 
ture to raise anyihing in his behalf, but a prayer to 
Heaven for the salvation which after death might come. 
(Applause.) 

He did meet him ; he met him under the influence of 
intense provocation fresh upon him; and here, your 
Honor, unless I have totally misunderstood the indis¬ 
putable facts in this case, this question of cooling time 
disappears entirely, if, indeed, there is any such thing 
as cooling time applicable to such a case. 

It was not thought so in the case of Bowyer, where a 
month intervened ; and it was not thought so in the 
other cases, where a louger time intervened. With all 
deference to your Honor, and to my learned opponent*, 

I respectfully submit that the phrase “ cooling time” 
has no kind of application to such a case as we have 
here, but is confined to cases of combat, collision, af¬ 
fray aud physical violence between two contend ng be¬ 
ings. 

We know just as well as we know that there is breath 
in our bodies, that it is idle to talk about cooling time 
in relation to the husband who knows that his wife has 
been seduced, whom he pressed closest to his bosom, and 
if the laws of the land do say that there is any time in a 
career of twenty millions of years, when the indignation 
of the injured husband grows cool in relation to the 
adulterer of his wife, I hope I am not Irreverent in say¬ 
ing that these laws of man are in direct hostility to the 
immutable laws of God. 

In this connection, and in reference to the subject of 
malic**, which here naturally associated itself with the 
question of cooling time, counsel referred to the case of 
the State against Will, 1st Deveraux, and Ba.telle, 165, 
and argued that in view of the exclamation made by 
Mr. Sickles at the moment of the homicide, that the de¬ 
ceased had defiled his bed, the presumption of malice 
was all gone, and in the language of the Judge in the 
case referred to, ‘‘ the act must be referred to the 
present aud declared motive, the effect to its immediate 
cause, and not for light reasons to any preconcerted 
purpose.” 

He argued that there was no evidence in this case 
that did n »t necessarily exclude the belief that Mr. Sic¬ 
kles could have had any preconceived motive, any ma¬ 
lice, or any deliberate desire of revenge as against Mr. 
Key. He referred to the State against Mann, vol. 10, 
Humphrey, p. 529. As to the question of provocation, 
he called his Honor’s attention to the following passages 
from Blackstone’s Commentaries, vol. 4, chap 14 ; 

u Of which life, therefore, no mAn can be entitled to 
deprive himself or another, but in some manner either 
expressly commanded in or deducible from those laws 
which the Creator has given us, the Divine laws—I 
mean of either nature or revelation. Second—In some 
cases homicide is justifiable, rather by the permission 
than by the absolute command of the law, either for the 
advancement of public justice, which, without such in¬ 
demnification, could never be carried m with propel 
vigor, or in such instances where it is committed foi 
the prevention of some atrocious ^rirne which cannot 
otherwise be avoided.” 

lie spoke of the well known principle of law, that a 
man may be convicted of rape even on a prostitute, 
and that she may, In resisting'the aggressor, take his 
life. But, he c mtinued—hea 7 it, men of the universe ! 
hear it, men of the United States !—that it is claimed 
that a man is not permitte/ by law to do anything for 
the protection and vindication of his honor- lie cannot 
be rajicd, but be can have the greatest affront put up¬ 
on ids right—he can have the relations between him¬ 
self and liis wife violated—he can have the legal con¬ 
tract between him and his wife made valueless to him 
by the ruthless hand of the adulterer—he can have his 
name made a byword and a reproach, and can have 
his wife reduced to a thing of shame, and cannot raise 
his hand to prevent all this—he can have what more • 

Look, your Honor, at Daniel E. Sickles ; look at re- 
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resa, that was his wife ; look at the woman whom I 
knew in her girlhood, in-her innocence, and for whom, 
in the past, as now, I pray the good and merciful in¬ 
terposition of Heaven to make her future life a source 
of happiness, and of no more anguish than is inevitable 
for the repentance to which her life should be de¬ 
voted ! 

. Look at Mr. Sickles, and look at that poor girl, for 
positively, although the mother of a child, she is a girl, 
accessible to the influence of a master intellect, though 
the sphere of its mastery be even in a region of seduc¬ 
tion? And look at that young child, standing between 
its father and its mother, equally influenced by the great 
laws of the Creator to go toward either, and destined 
to leave one 1 No judgment of Solomon can prevail 
here; hut perhaps, as in the case of the rival mothers, 
it might be better to divide that poor child in twain, and 
leave one-half at the feet of each parent, than let it live 
from the period it lias now reached. Look at that case 
and say whether you may break into the sanctuary of a 
man’s heart, rifle the treasures of his home, betray the 
friend who confided in you, outrage his hospitality, bring 
shame upon him, leave him almo&t hopeless, a wanderer 
in the world. Now, what says Blackstoue on that sub¬ 
ject : 

4 ‘ Though it may be cowardice in time of war, between 
two independent nations, to flee from an enemy,yet be¬ 
tween two fellow subjects, the law countenances no such 
point of honor.” Why, the naivete with which Black- 
stone always explains a principle of the common law, 
and with which, in this case, he appropriates to the 
Saxons that which they never hud, this very trial by 
jury, which all who investigated the subject know lie- 
longs to the Continent, is developed in stating the rea¬ 
son why a man cannot protect his own honor. Because, 
says he, “the King and his Courts are the vinduex in - 
j’p'iarutn, and will give to the party wronged all the 
satisfaction he deserves.” This is Blackstone. Is it the 
the duello ? 

Now, is it not more consistent with the analogies of 
the law, more consistent witli the marital relations, its 
duties, rights and responsibilities; more consistent with 
tire structure of our government and the character of 
our people, with our habits, usages, thoughts, feelings, 
sentiments, principles, to adopt the relations for which 
my brother Stanton contended with so much power? 

Is there anything in the law of the land inconsistent 
witli ids great conclusion—a conclusion which all of us 
arrive at—that this circumstance of consent, employed 
to distinguish the case of a ravisher from that of an 
adulterer, can make no difference in regard to its con¬ 
sequences, unless it can be said that the consent of the 
wife to the pollution of her person is not obtained by a 
fraud on the established relations of husband and wife. 
By fraud in law, then, I do not know on what view of 
duty, of society, or of legal principle any such aspect 
of the case is, or can he presented. 

District-Attorney—Then what is the difference be¬ 
tween adultery and rape ? 

Mr. Brady—Simply that one is made indictable by 
law, and punished with serious consequences, the other 
is not. So far as the husband is concerned it is utterly 
unimportant to him whether the offence of the party 
polluting his wife is that of a ravisher or an adulterer, 
exc: pt, as was well stated by brother Stanton ; the par¬ 
ty committing the adultery superadds to the deflower¬ 
ing of the wife, the betrayal of all the trust and confi¬ 
dence reposed in him by the husband, and then, in a 
moral point of view, the adultery becomes the greater 
offence. And, inasmuch as no use of a man’s wife can 
be made by reason of any consent that she gives, the 
man who does take and prostitute her to his lecherous 
purposes, commits a fraud upon the law, a fraud on 
the relations of husband and wife, and a fraud upon 
the husband. The consent of a child five years of age 
to taking articles out of her father’s house no more 
avails the thief in such a case than the consent of a 
woman avails in lessening the crime of a seducer. 

This brought him to another of the instructions. The 
question as to whether, there being doubt on the ques¬ 
tion of sanity or insanity, that doubt belongs to the 
prisoner. He would not stop to read the case of the 
People agt. McCann, decided in the courts of New York, 
w .ere it was fully and plainly determined, that, in mak¬ 
ing out a case of murder, it is as necessary for the pro¬ 
secution to prove that the prisoner was sane, as to prove 
any further fact. 

He granted that, there being no justification or excuse, 
the law presu ued malice, and the presumption stood for 


proof; but when in regard to the element essential to 
constitute the crime of murder, doubt wus thrown on 
the question of sanity, that was a doubt affecting the 
case of the prosecution. Whether the doubt related to 
the fact of killing or to the sanity of the man who killed, 
was utterly immaterial. He understood that the ques¬ 
tion had been mooted before his Honor in the case of 
Develinand Ogle, and as his Honor had considered it, 
lie would abstain from any extended remarks on that 
particular point. 

Judge—The case was made and decided at the last 
June Term of this Court, in the case of the United 
States against Develin. The Court stated generally, 
that the benefit of the doubt belonged as much to the 
question of sanity or insanity, as to any other matter 
involved. 

Mr. Brady— Then, your Honor, I have certainly 
nothing more to say on that subject. 

Judge—I think when that ca>e comes to be examined 
there will he authority found for it. 

Mr. Brady referred to some additional authorities, 
and proceeded to discuss the question of insanity. He 
alluded to the fact that the last report on the Lunatic 
Asylums of Pennsylvania showed that of the inciting 
causes of insanity, that which was by far the most fre¬ 
quent, was domestic affliction; whether that result 
corresponded with the results obtained from other simi¬ 
lar institutions, he was not prepared to say; but he 
did know, and all men knew, that nothing wounds the 
spirit of a man more than that vvliich assails him in re¬ 
gard to his place of refuge. 

When, proceeded counsel, we are tired of the world, 
fatigued with employment, despairing, sick at heart, 
or diseased in body, home is the place where we expect 
to find comfort, and repose, and solace, and sweet 
society ; and that which assails us there, is the deepest 
affront that can be put upon us. 

In illustration of this, I ask permission, your Honor, 
to let tiie refulgence of one of the stars, to which the 
District-Attorney playfully referred in the course of 
this case, be shed for a moment on my path, and on the 
path of investigation which the Judge, and my learned 
opponent, and the Jury, are to pursue. 

I entirely acquit my learned opponent of having 
intended anything unkind in his allusion to the drama- 
tin perxonce, in which the heavy gentleman, and the 
light gentleman, and the walking gentleman figured. 
What particular part my learned opponent intended to 
assign to me, I have never yet been able distinctly to 
understand. When I am a member of any theatrical 
corps, l sincerely hope I may have the benefit of his 
association. [Laughter.] His achievements on this 
trial show that if the stars are to shine, fie may take 
ids place in the galaxy. It is true that a number of 
learned gentlemen have come to the defence of Mr. 
Sickles. Two of them came from his own State, of 
whicli they, like himself, are natives—my brother 
Graham and myself. 

Gentlemen from other States are here, and there is 
one here, at this table, one of my cherished friends, the 
friend of Mr. Sickles, who came here, as we who are 
from New York are expected to come, without fie or re¬ 
ward, or the hope thereof, to offer up in behalf of his 
friend Sickles, In this hour of his trial, that affection 
and devotion which he once tendered in behalf of his 
native land, and f -r which, as a consequence, he, like 
Mr. Sickles, was placed in the criminal nock of his 
nativo lundi, and subjected to the condemnation of 
death. 

In the share I have taken in this case, I have been 
permitted to avail myself of the great services of the 
gentlemen around this table, and in the address I have 
made, I have endeavored to speak their sentiments, 
thoughts, and opinions. I am sorry, indeed, if under 
their instructions 1 have been led into anything erro¬ 
neous. 

My friend and brother, Meagher, to whom I have just 
referred, and who gave a dignity to the criminal dock 
in his native land, which I sincerely hope may be im¬ 
parted to this dock, by the presence of Mr. Sickles on 
this trial, has asked himself, in relation of that condi¬ 
tion of Mr. Sickles how it was produced, and in relation 
to the principles of law which affect it. Immediately on 
the scene which occurred in this Court, of which none 
of us have lost the recollection, he instituted a legal in¬ 
quiry, and made a suggestion which, as his construction 
to the cause of his client, 1 shall quote as quite germane 
to the matter in discussion. 

Mr. B ady then read to the Court the following from 
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a manuscript of Mr. Meagher’s: “ In connection with 
this subject, the state of mind in which Mr. Sickles com¬ 
mitted the act for which he stands arraigned, you re¬ 
collect what occurred in Court on Tuesday morning, 
the 12th day of April. A distinguished gentleman was 
on the stand. In distinct and emphatic words, but, 
nevertheless, with an emotion which it was plainly per¬ 
ceptible he controlled with severe difficulty, he told us 
of the distraction, the bitter woe, the wild desolation, 
the frenzy, the despair, the strange, unutterable, un¬ 
earthly agony in which he found Daniel E. Sickles on 
the afiernoon of that memorable Sunday, the 27th of 
February. 

“ He seemed, said this distinguished witness, his own 
eyes and heart filling up and overflowing he recalled 
the scene, he seemed particularly to dwell on the dis¬ 
grace brought upon his child. These words set free 
the tempest that had been so long pent up. As they 
fell from the lips of Robert J. Walker, there occurred, 
here in this very court, a scene which, from the memo¬ 
ries of those who witnessed it, never will be, never can 
be, blotted out. All eyes were turned to the dock, 
every eye was eager, fixed, dilated, quive. ing; and 
there was he—he who from the first hour of his impri¬ 
sonment down to the utterance of those words, had 
borne himself with a heroic calmness, suddenly over¬ 
come and racked with a relentless giief, struck down 
as though he were himself the motherless and houseless 
child for whom he wept, smitten to the quick and beat¬ 
en to the dust, drenched in the gall and wormwood of 
a tribulation the depth of which no mortal hand can 
sound, and over the subsiding flood of which no arch 
of peace can ever shine. There was he, the avenger 
of the invaded household, of the more than murdered 
wife, of the more than orphan little one—there was he, 
in an appalling moment of parental agony, subdued at 
last. Talk of the mind diseased talk of the circum¬ 
stances which unhinge, upset and madden it—talk of 
the distraction in which a ruthless perfidy had plunged 
my client and my friend—talk of his condition of irre¬ 
sponsibility when he dealt the fatal blow—talk of this, 
and with your worrying Interrogations strive to elicit 
the recollection of it from those who themselves the 
witnesses of it, were themselves agitated as they never 
were before. Nature, Heaven, God Himself, in his 
heart-broken image, here became, here in this very 
court became, the witness of the torture by which, on 
that terrible day, the 27th of February, the prisoner 
was inflamed. 

You beheld the scene of the 12th of April. It was 
the same as that to which Robert J. Walker testified. 
Recall this scene. Think of how the proceedings of 
this Court were suddenly arrested by the sobs of the 
prisoner, when the beautiful image of his poor child 
was revived by the words of Robert J. Walker, how he 
was bowed to earth, and how he writhed as though an 
arrow were buried in his heart; how, supported by his 
friends, he was led from this Court, his vision quenched 
in scalding tears, his limbs pa alyzed, his forehead 
throbbing as though it had been bludgeoned by some 
ruffian, and his whole frame convulsed. Recall this 
scene. Think of this—think of the tears you shed 
yourselves as this stricken victim was borne by—think, 
think of this —and then may we well say to the jury, if 
your love of home will suffer it—if your genuine sense 
of justice will consent to it -if your pride of manhood 
will stoop to it—if your instinctive perception of 
right ami wrong will sanction it, stamp “ murder ” 
upon the bursting forehead that has been trans¬ 
pierced with the thorns of an affliction which tran¬ 
scends all other visitations, and for the scandal, 
the dishonor, the profanation, and, in the end, the de¬ 
vastation which provoked this terrible outburst, this 
tempest of grief, this agony of despair, as Robert .1. 
Walker described it; for this incalculable wrong, I say, 
and for this Irreparable loss, declare by a verdict for 
tire prosecution, that so many thousand dollars, an ap¬ 
propriation from an economic, or swept right off from 
a lavish, Jury, can afford a soothing compensation. 
Do this, do it if you can, and then, having consigned 
the prisoner to the scaffold, return to your homes, and 
there, within those endangered sanctuaries, following 
your ignoble verdict, set to and teach your imperiled 
wives a lessen in the vulgar arithmetic of a compro¬ 
mising morality, and let them be inspired with a sense 
of womanly dignity by a knowledge of the value you 
attach to the sanctity or the household, to the invola- 
bility of the wife, to the security of the ho3pitablc # roof, 


and last of all, but above all, to the Inherited traditions 
of an innocent but ruined offspring.” 

If, resumed Mr. Brady, the effect produced on the 
mind of strangers, who witnessed that scene, wa* so 
great that If many were moved to it by tears, what 
must have been the nature of the agitation wrought on 
the mind of Mr. Sickles. And suppose that the condition 
in which your Honor and my learned opponents have 
beheld Mr. Sickles since the trial had received no con¬ 
solation, bad found no vent, had had no alleviation. 
Suppose that the great, big, full, bursting heart of one 
oppressed with a sense of terrible wrong could not find 
in sobi and tears any relief, what would have become of 
his brain. What did become of the brain of Mr. Sickles 
when the heart became sterile, except as a place of oc¬ 
cupation for that sense of injury, for that desolating 
influence of mind as well as heart, to which the learned 
Dr. Pyne referred when he described the appearance of 
Mr. Sickles as “defiant and desolate.” “Defiant,” 
your Honor, as poor Meg Merrilies was when she stood 
by the wayside and made that speech to the Laird of 
Ellengowan—“ desolate” as the hearths which he had 
invaded, that the memorable outburst of her grief and 
despair might adorn the pages of him who was called a 
wizard in the fields of literature. 

On this question of sanity, insanity and provocation, 
we invite your Honor’s careful deliberation and judg¬ 
ment. I wish to say, for all of the counsel on this 
side, and for our client, that none of us have forgotten 
the great command of our Maker, “Thou shalt not 
kill,” any more than we have forgotten that other com¬ 
mand, “ Thou shalt not commit adultery.” 

We know, however, that our great Creator did not 
intend that homicide should be entirely excluded from 
the hand of man. We know it by the wars which deso¬ 
late the earth, by the duels, by the killing of adulterers, 
ravishers and criminals; we know of the right winch 
the law gives, and which is sanctioned by home law, to 
kill him who in the silence of night, come- as a burglar 
to rob and desolate our homes. All that we appreciate, 
and of all that we desire to have the benefit, and I will 
be permitted to say, whatever consequences may result 
from the declaration, that, in view of all that has trans¬ 
pired in the city of Washington, to whose citizens on 
this jury, Mr. Sickles commits his life, his character, all 
that is to elevate or keep him iu existence, for in our 
own confidence in the integrity and judgment of your 
Honor and the jury, we are convinced that no harm can 
come to Mr. Sickles out of this trial. In view, also, of 
the relations of Mr. Sickles toward him before he came 
to this city, in view of what we knew of her, of the ex¬ 
tending of this shame from the mother to the child, 
which we suppose the evidence fixes on Mr. Key, Mr. 
Sickles might have gone anywhere else in the world’ but 
to New York, if he had not resented that dignity. He 
could never have returned to the city of New York, and 
been accepted for one instant among any of his former 
friends. 

On the learned counsel resuming his seat, amid the 
applause of the audience, he was sensibly affected for 
some moments, aud covered his face to hide his emo¬ 
tions. 

Mr. Ould, the District Attorney, said he had listened, 
as no doubt the Court had, with great interest and sa¬ 
tisfaction to both the arguments addressed to his Honor 
on the pending instructions, the day before yesterday 
and to-day. lie admired particularly the ability and 
candor which marked the argument of Mr. Stanton, 
who, boldly meeting and presenting this case, marched 
up to and contested them in all their strength. Not 
only did he admire the candor of the argument, but the 
brilliancy, power, and pathos which characterized it. 
After saying thus much, it would not be amiss for him to 
remark that the prosecution stands now on a position 
tie same as taken by the other side, to wit, that of de¬ 
nouncing the offense of adultery. The question, how¬ 
ever, is not of adultery, but one of murder,•’and what¬ 
ever vice and criminality may attach to adultery does 
not relieve the other and higher offense of murder from 
the condemnation which the law passes upon it. We 
admit, in all their fullness, the justice of the denuncia¬ 
tions which have been made against adultery, and that 
it is an offense which cries aloud from heaven for con¬ 
demnation, and to man for Ills reprobation, nor do we 
deny the sacredness of the family relations which have 
been so pathetically alluded to by the gentleman on the 
other side, nor their importance to the well-being, the 
peace and happiness of society. 
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But, deeper far, and below all such questions as that, 
lies another, upon which all questions of this kind rest, 
and from which they all spring, namely : the sacredness 
of human life. The family relations, so eloquently 
portrayed by gentlemen on the other side spring out 
of the human life; they are such relations as are social 
in their character, affecting not man individually, but 
springing out of the relations of society. Human life 
is the shaft around which all such poetries as this are 
wreathed. It is the grand trunk which supports the 
blossoming glories of the family relations. There has 
never been a civilized nation, never a code of laws, 
human or divine, where the sacredness of human life 
did not, first and foremost, receive all the sanctions 
which human society itself could gather around it. The 
law made human life its first care, and all concur that 
both human and divine law unite to give such sanctions 
to life as will best secure its preservation. It was truly 
and well said by the learned gentlemen on the other 
side, that adultery drives a wife from her husband’s 
side, and severs those whom God has joined together. 
It. is true that such iniquity may render desolate 
the hearthstone, but is it not equall# true that by 
taking away a human life a hodwehold may be 
wrecked? Is one to be cursed by the other? It has been 
contended by the counsel on the other side, that adul¬ 
tery is sin malum in but he (Ould) had seen no book, 
no treatise relating to modern society, where it is so 
registered. 

If so, then the right of punishment not only belongs 
to the injured husband himself, but to any person, no 
matter how much u Granger to the husband, who might 
become a witness of the adultery. It has been contend¬ 
ed on the other hand, that there is no mitigation by the 
provisions to the New Testament—but is this .-o ? In 
the beautiful illustration of Christianity, which lias been 
read in the hearing of the Court, taken from the record 
of the loved disciple, the principle, the soul which 
breathes through it is to he considered, as well as its 
peculiar phraseology. The sin is there spoken of by our 
Divine Master ; and if the adulteress could receive his 
.forgiveness, it could on the same principle be extended 
to the adulterer. No evidence has been suggested that 
previously the adulterer himself lmd been seized by an 
enraged multitude, or by the husband, and slain. There 
is no suggestion in Divine record that any sucli thing 
occurred. But, say the learned gentlemen, the Homan 
law prevailed there. Does that alter the case ? The 
Saviour was there speaking of the nature of the sin, and 
not interpreting a particular law. Besides, the Homan 
and Jewish law, so far as parties were caught in the act, 
was one and identical. In both cases the sin was visit¬ 
ed with the penalty of death, judicially administered ; 
that this was so, must be apparent from the New and 
Old Testament. In proof of ibis he referred to Deuter¬ 
onomy, where the very method of trial, through each 
successive step, was expressly written down from the 
mouth of God, and in this case extending to some ex¬ 
tent to the principles of our very law. As to him ac¬ 
cused of adultery which was so heinous to the He¬ 
brews, it required the testimony of two witnesses to 
convict him, and the testimony was to be given before 
a judicial officer. In illustration of the same fact, he 
quoted from the81-t chapter of Job, 11th verse, where 
in speaking of the offense of adultery the following lan¬ 
guage is used : 

*• For this is a heinous crime, yea it is an iniquity to 
be punished by the Judges.” 

“ He next quoted from the ISth chapter of Ezekiel, 
10th verse, to show that not only the adulterer and the 
murderer, but any man who begat a robber, or a 
shedder of human blood, or an idolater, or a usurer, 
should receive the same punishment at the hands of 
the law as the adulterer. Not only is there a command 
to keep the Sabbath holy, but, on a particular occasion, 
a party who went out and gathered stacks on the Sab¬ 
bath was stoned to death. It has been considered by 
writers on both divine and civil law, that this peculiar 
judicial system was confined to the Hebrews, given by 
God himself, and that this judicial system has not 
such a divine sanction as is expressly commanded 
to be observed by men in all future time. In the 
very same chapter of Leviticus, where the penalty 
of stoning to death is expressly written, the last verso 
in the same chapter visits the same punishment, 
without qualification, on parties possessed with fami- 
lar spirits, or for being a witch or a wizard; and yet 
denunciations are launched against an incorruptible 
Judge and Jury in England, because when he sat on 


the bench carrying out the Divine law, he visited 
the penalty of death on certain witches and wizards 
who were brought up for judgment If, from the fact 
of this Divine order among the Jews, it was to be 
considered as authority, so far as adultery is concern¬ 
ed, and its spirit was to be observed in this age, and 
under our system of law, the eminent jurist was not 
only correct in his judgment, but in this day it be¬ 
comes your Honor to visit the same penalty on 
witches and wizards as well as on usurers. No man 
can take up the Old and the New Testaments, and 
look into them with a spirit of candor, without coming 
to the conclusion that there is the greatest and a mark¬ 
ed distinction between the sin of adultery and that of 
murder. 

An illustration was given in the chapter quoted by 
Mr. Graham, of Simeon and Levi, as an authority con¬ 
ferred by the Divine law for the punishment of the 
offence of adultery, they having killed the ravisher of 
their sister Dinah/ If it had occurred to the learned 
gentleman to read further, he would have found that 
when the aged father was about to gather up his bed, 
that he might depart to his fathers, when he was in¬ 
spired by prophecy, and his lips touched, as it were, 
with a coal from Heaven’s altar, he said “ cursed be 
their anger, for it was fierce, and their wrath, for it 
was cruel.” Where is the langaage for other offences 
or crimes? It is writt n all through the Good Book, in 
such language that there is no qualification attached to 
it. He referred to Exodus, chap. 21, verse 12: “ He 
that smiteth a man so that he die, shall he surely put 
to death;” and Leviticus, 24th chap., 17th verse: “And 
lie that killeth any man shall surely be put to death 
and Numbers, chap. 35, verse 16, “ And if he smite him 
with an instrument of iron so that he die, he i3 a mur¬ 
derer : the murderer shall surely be put to death.” 
Nay, more, the avenger of blood himself might follow 
him and put him to death, etc. It reaches back earlier 
than that. It was almost the first divine decree made 
by tlie Creator with regard to the offence. He referred 
to the ninth chapter of Genesis, sixth verse, and of the 
peculiar reason which was given by the mouth of Jeho¬ 
vah why the penalty should be inflicted on the shedder 
of human blood. “ Whoso sheddeth man’s blood, by 
mau siia’l his blood be shed, for in the image of God 
made He man.” “ He is the temple of the Holy Ghost,” 
says the New Testament, and he who pursues 1dm for 
the purpose of assailing him, commits a sacrifice against 
God as well as an offence against man. He slays what 
he himself calls divine, and has made his temple. 

With regard to the punishment indicted in former 
ages on adultery, he (Mr. Ould) preferred to stand on 
the great monuments of the law with the sanctions and 
authorities which had been given to them. He did not 
read the ancient law as it was quoted by the defence, 
and read from the first hook of Blackstone, as follows : 
“ If a man takes another in the act of adultery with 
his wife, and kills him directly upon the spot, though 
tills was allowed by the laws of Solon, and likewise by 
the Roman civil law if the adulterer was found in the 
husband's own house, and also among the ancient 
Goths, yet in England it is not absolutely ranked in the 
case of justifiable homicide, as in the case of a forcible 
rape.” The distinction Is taken, as in common law, 
making the distinction between the party ‘‘caught” 
and “ found,” as the word is used by some authors, but 
subsequently pursues and overtakes the offender and 
executes summary vengeance. He challenged proof to 
show that any code had received the approbation of 
any civilized people wherein the adulterer was allowed 
to be pursued after the {act and slain. It had not been 
shown to exist anywhere. In tracing this down, we 
come to the material point of the inquiry, and the 
question is, What is the interpretatin which the com¬ 
mon law put on the act and fact of adultery and mur¬ 
der. The learned gentleman (Mr. Stanton) said the 
common law of Maryland consists of the maxims which 
have received general approbation, and suited to the 
manners, habits, customs and usages of the people, un¬ 
doubtedly. These maxims now constitute the common 
law of this District. The law as to murder was suited 
to the manners of the people at the time they colonized 
Maryland, and from whom we have received it. This 
principle will apply to new cases, as they arise, and 
therein consists the peculiar merit of common law over 
the civil law, as our system or code. 

The gentleman says the doctrine for which we contend 
made its first appearance in Manning’s case, and, by 
dint of repetition by Hale, East, Russell and other com- 
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mentators on the law of England and this country, has 
heretofore been acknowledged and unquestioned. Could 
any higher compliment be paid? If it has received the 
approbation of these judidicial experts, could it be pre¬ 
sented to your Honor in a garb to entitle it more to 
your consideration and reverence. Manning’s case, it 
is said, was decided under Charles II., and that it is the 
first recorded case where punishment of adultery, 
whether or not the offender was caught in the act, is to 
be found in the English bo oks, and that the new law was 
made then and there for the first time. This I most 
gravely dispute ; I think I can show, to the satisfaction 
of the Court, that, instead of this being a new law, it 
was in mercy an alleviation of law, so far as it is uni¬ 
versally regarded and considered by the sages of the 
common law. I lay it down as a ru’e of common law, 
which has been recognised in Manning’s case, that, un¬ 
der uo circumstances, was murder to be alleviated to 
manslaughter, except there was an act of assault on a 
man’s person or property, and especially so where the 
slayer might resort to the use of a deadly weapon. 

But there i§ not a solitary case before Manning’s time 
where the slayer resorted to a deadly weapon, except 
where an assault had been committed on his person or 
property, that the offence has been reduced from mur¬ 
der to manslaughter. The reason why this question 
was never before reported in the books, is that, up to 
the time of Henry VIII.. there was no distinction 
between murder and manslaughter. Both were clergi- 
able offences, and up to the time of Charles II., no case 
same before a court for adjudication. What did the 
common law say to the Judges who denied the p’ inci- 
ciple ? That technically and strictly it was a case of 
murder, although the party was caught in the net. 
But the common law undoubtedly meant to alleviate 
from murder to manslaughter in caseB of assault on 
persons and property. Twisden, in ad pting the rule, 
alleviated to this extent, and to that extent it has been 
recognized in the common law. 

The learned gentlemen on the other side mistake 
when they say this rule, with regard to adultery, had 
its origin in a corrupt age—not only was a merciful in¬ 
terpretation given to the principle, but it was carried 
still farther, because the Judge ordered the punishment 
of Manning to be administered gently. It is not my 
purpose to defend the English judiciary, but I do say 
that the history of the English people 'shows that its 
judiciary has been their great bulwark. The judiciary 
there established, with a solitary exception which starts 
up here and there in Its iniquity, has stood for centu¬ 
ries, as it were, like an Ararat of the Deluge, the last 
point that was submerged beneath tiie waves of tyranny 
and corruption being the first that lifted itself in the 
light of day. A material question is, whether the rule 
then and there adopted has been conformed to by sub¬ 
sequent interpretations. The prosecution has chal¬ 
lenged the other side to show a solitary English case 
where it was questioned. The reports which have 
come to us, show that where they have come up for 
judicial interpretation, the same doctrines announced 
by Reynolds in his reports, have been approved ; that 
before a learned and humane bench in 1445, when the 
Alagous case came up, the rule was approved. He 
referred to Fisher’s case, also to that of Kelly, where 
the same bench announced the same doctrine ; also to 
Pierce’s case, where Ralfe announced the same doc¬ 
trine. If it be so henious a doctrine, so repugnant to 
the human heart, the learned, able and humane Judge 
would not have traveled out of his way to give it his 
express approbation ; although in the case of a courte¬ 
zan, the learned Judge went further in his opinion, and 
said : “ 1 would be false to my duty were I not to say, 
even if the party were a wife, and should have com- 
m’tted adultery, and been slain by her husband, it 
would have been murder.” 

Other authorities have been referred to, which have 
occurred in the judicial experience of American courts, 
and two cases, particularly in North Carol',na (vol. S, 
Iredell, and vol. 3, Jones). One of the learned gentle¬ 
men denied the application of the case in vol. 8, Ire¬ 
dell, because it was the case of a slave. In carefully 
reading, however, it will be seen the learned Judge 
does not put the law on any such footing; whatever 
the peculiar relations growing out of slavery, It did not, 
In his opinion, affect the merits of the case. It stood 
on a distinct principle, and was treated as standing on 
the principle of husband and wife, and the law is there 
set down with clearness and faithfulness. The case of 
Jones was not liable to the objection. He says, there 


was evidence of deliberation and express malice. 
What was the evidence of express malice in that case ? 
In that case the time occupied for deliberation is stated 
to be only 25 minutes, nay more, the man had gone off 
with his wife, and in his company about the time. 
There had been repeated acts of adultery, and the 
husband was smarting under wrong and outrage, after 
seeing his wife go off with the adulterer, he pursued 
him with a wooden mallet, and then and there slew 
him. I ask, whether the case, as put here by the de¬ 
fence, so far as declaration is concerned, goes far be¬ 
yond the case of Jones. 

It is admitted by the other side, that the provocation 
existed In the prisoner’s mind longer than twenty-five 
minutes, or that number of hours, and so far, therefore, 
as proof of deliberation is concerned, the present case 
presents features which would justify the judgment of 
the law as announced in that spirit more fully than the 
facts in this case would warrant. Another case has 
been quoted once or twice—Byou’s case in 2d Wheeler ; 
there is not one single principle of law as announced 
by tiie Judge, that is disputed by this prosecution, and 
when he (Mr. Ould) should have the privilege of seeing 
the book, he would show tiie Court that tiie Judge dis¬ 
tinctly put the case on the true and identical privilege 
claimed by the prosecution in this case. 

The hour of 8 had now arrived, and Mr. Ould had 
not concluded. 


TWENTIETH DAY.— Tuesday, April 26, 1859. 

The District-Attorney renewed the argument on the 
tiie instructions prayed for. He had been endeavor¬ 
ing to show, he said, that the rule adopted in Manning’s 
case was not a lightening of the principle of the com¬ 
mon law, but was .-ather in the nature of an alleviation 
than otherwise. The doctrine had never gone further 
than that no act of insult or contumely, and no tres¬ 
pass ou property, would justify the siayer in tak ng 
the life of tiie trespasser, and would not reduce the 
crime from murder to manslaughter. The determina¬ 
tion of the Bench in Manning’s case was in consonance 
with the principles of common law, long established. 
As adultery was not an assault on the person of the 
husband, but was only combined of the two provoca¬ 
tions of insult and tresspass. Then to regard the con¬ 
struction of the law, as understood at that time would 
hare convicted the party of murder. The law then, 
for the first time, declared that adultery was such a 
provocation as would reduce the homicide f. om mur¬ 
der to manslaughter. From that time to this the law 
had never gone further. It would be very unwise for 
courts of justice to relax that rule. It would over¬ 
turn the principles of common law in regard to mur¬ 
der, and would establish the principle that a man 
could kill another from motives of revenge. 

Besides, it could not be restricted to the single crime 
of adultery, but would also have to extend to the case of 
the defamation of a man’s wife; the principle that 
would allow one would necessarily embrace the other. 
He referred to Blackstone, where it isluid down that no 
insult constitutes a justification for homicide, no spe¬ 
cies of contumely, no species of mere trespass, and no 
combination of tiie two had been recognized in either 
ancient or modern times as an alleviation of the crime 
of murder to manslaughter, lie referred to the case Of 
Smith tried in 1804, where a man shot another who was 
representing a ghost. The jury brought in a verdict of 
manslaughter, but the Court refused to receive the ver¬ 
dict, and the jury retired again and brought In a ver¬ 
dict of guilty. These principles had been uniformly 
recognized and adopted in this country. He referred to 
the case of Ryan, second Wheeler, 447, and recapitula¬ 
ted the circumstances of that case and the rulings of the 
Court. Tke law there laid down was the law which the 
prosecution here recognized, and the law by which they 
were readyto stand. If the theoryof the defence wer»* true, 
that adultery was a justification of homicide, as well as 
provocation, how could the learned Judge in Ryan’s 
case, have said that the circumstances there might con¬ 
stitute the crime of murder or might constitute the 
crime of manslaughter. There was an entire uniformity 
of judicial interpretation running through all the cases 
reported. In the case of Jurboe ; the question was dis¬ 
tinctly propounded to his Honor whether, if the de¬ 
ceased had seduced the prisoner’s sister, and commit¬ 
ted ail the turpitude charged in the ca«e, it constituted 
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either provocation or ju-tification, and his Honor had 
decided thai it amounted to neither. In the two Vir¬ 
ginia ca-es. Bouyeris and Hoyt’s, cited yesterday, there 
was no trial before a Judge. 

Mr. Magrudir—Before five magistrates. 

Judge — They were tried before an Examining Court. 

District Attorney—They were not to be controlled in 
this by the ipse dixit of a magistrate Court, composed 
probably, of men who knew nothing about law. In 
Singleton Mercer’s case, the whole energies of the de¬ 
fence were directed to the solitary and exclusive issue 
of insanity. So it was in Smith's case in Philadelphia. 
As to Stump’s, in Maryland, he did not know what the 
facts were—but if Judge Legrand there decided that 
adultery constituted either justification or legal provo¬ 
cation, except where the parties are caught Ln the act, 
he would like to see such decision. 

Mr. Magruder—The jury so held. 

District Attorney—It was argued here that the de¬ 
ceased was virtually killed in the act of adultery, and 
that, therefore, the homicide was committed on legal 
provocation. In the cases cited to support that theory 
the question was what constituted proof of adultery. 
But the question here was not what constituted proof 
of adultery, but what constituted proof of u finding” 
in the act of adultery. There could not be any proxi¬ 
mate fact with regard to that the; e was but one me¬ 
thod of proving it. The proof must be that the party 
was “ found, caught, surprised,” in the act of adultery. 
The waving of the handkerchief, and the occupation 
of the house in Fifteenth street might tend to show 
that in this case adultery was committed, but they did 
not tend to show that the parties we e “ found ” in the 
act. If thej* were, then the law says the homicide may 
be reduced to manslaughter—but if the husband pur¬ 
sue the adulterer, and slay him out of revenge, it was 
murder. The very phraseology of the rule showed 
that it was not intended to apply to the proximate 
facts, but as to whether the party was found in the aet. 

The counsel for the defence had contended, that even 
if the wife had consented, still the adultery was forcible. 
He asked then, and he asked now, whether, if that were 
so, the distinction between rape and seduction was not 
obliterated. If forcible, it was r»pe, and if rape, then 
the defence had wasted all their thunder, for Philip 
Barton Key might hare been indicted by the Grand 
Jury, and visited with condign punishment. He under¬ 
stood why the defen -e had started such a theory—they 
knew that before a party was justified in using a deadly 
weapon, the aggressor must hare u-ed actual force, 
otherwise the killing would be aggravated murder. 
Thence the counsel for the defence had striren to show 
that every act of adultery was necessarily an act of 
force. That, however, was neither law nor common 
sense. There was no foundation for such a theory in 
nature, in morals, or in law. It had been set up by the 
other side that adultery was malum in sc, and that the 
protection of a right was never an act of lawless vio¬ 
lence. He held, however, that the party is hunted by 
the law to just that degree of defence of his right which 
the law gives him, and not to follow his own passions 
and desires. It is the right of a creditor to have his 
debt paid to him by his debtor, but it docs pot follow 
that he has the right to take the law into his own hands 
and commit an assault and battery on his debtor. The 
law limits the resorts which a man has for the defence 
and maintenance of his rights. The last ground which 
the de'ence assumed, was that this eftse stood on the 
great doctrine of self-defence. Self-defence against 
what? Did the principle of self-defence apply to a past 
transaction in any sense ? 

Such a theory excluded all the past, and all the pro¬ 
vocation, and stood upon the right which the iujured 
husband had to protect hims.lt in the fnture. Once 
the injury is consummated against a man, his rights 
ot self-defence are ended. The law of self-defence 
never therefore applies to a past transaction, and can 
never bs confound, d with the law of vengeance. 
Were thai d ctrine properly applied, bis Honor had 
decided that it was cot material to show that there 
was actual danger, but that he party supposed there 
wax. To extend that principle to this caso, it would 
follow that, whether the adultery was ever commit¬ 
ted or not, provided the injured husband *uppo3td it 
was, then if he sallied out and shot the person who he 
.supposed had injured him, he would be justified. That, 
said ite District Attorney, could not be law—society 
could not exist on any such ba-is. and human civiliza¬ 
tion would be an impossibility. It would follow as an 


inevitable consequence from this, where tha prosecu¬ 
tion cannot go into the antecedents of the par’y, that 
the prisoner himself may be stained with corruption, 
that throughout the whole course of his life ho may 
have proved himself totally regardless of the calls of 
duty, and insensible of conjugal proprieties, that, to 
use t' e language of my associate, though I do not 
mean to apply it to this case, he may hive been brod 
in brothels, nay, that he may have offered his own wife 
for a prict to the very man whom he slew, and that all 
this cannot be given in evidence before the Court and 
jury but that under these circumstances, although he 
may have committed an act of homicide, he is to be 
justified on the ground of suspicion. All these doc- 
triens. these abominations, flow necessarily from the 
doctrine of self-defence as sought to be applied to this 
case. 

On this point of se'f;defence, he would refer his 
Honor to the case of The People vs. Shorter, 4 Bar¬ 
bour. 460. 

Mr Brady—That has been overruled by the Court 
of Appeals of New York reported in 24 Comstock. 

The District Attorney wou'd refer to 2d Comstock, 
to see how far it overru'ed the case in Barbour. He 
referred to tho<e authorities, and also to the case of 
The People vs. D >e, 1st Manning’s Michigan Reports. 
Was there, he asked, any danger of bodily harm *o 
Daniel E. Sickles at the hands of Philip Bartou Key 
at the time of the homicide ? If not, he pot it to 
his Honor and the jury that the principle of self-de¬ 
fence could not apply. Nay, more. If Mr. Sickles 
bal'ev d that. Mr. Key wss, then and there, proceeding 
to his house for the purpose of committing a felony 
much less a misdemeanor, the principle of self-de¬ 
fence could m.t apply as a jus’ification. It had been 
said by the defence that, unless their doctrine was 
announced by this Court, nnd sustained by this jurv, 
the dooys of the people of this District would have to 
be closed. Standing here, he said, not as a public 
prosecutor, but as a private citizen, I on the part of 
the people of this District, denounce the doctrine 
that the protection of the wife’s or daughter’s virtue 
is to be bound in the husband’s or bro’hor’s revolver. 
It may do for other countries, for other climes and 
for other religions, where the law of force, as appl ed 
to woman is carried out in all its violence and wrong. 
But in a Christ tin community, where woman is enno¬ 
bled and dignified and elevated by Christain law, and 
male chastity is to be found in the woman’s own vir¬ 
tue and in her own character. Stronger than bars 
and bol s, the flash of woman’s virtue is as quick as 
God s lightning and as sure. Far more effectual is it 
for silencing svdu’e-s or revellers in licentiousness 
than Deiinger or revolver Every pure woman neces¬ 
sarily. and by the gift of God, in Christain communi¬ 
ties carries that weapon along with her. 

There is no seducer, no villain, I care not from 
whence he comes, or how he may have trained himself 
in the arts of seduction, who can resist the showing of 
that weapon for one solitary instant. I thank God 
that the matrons and maids of our land have a surer 
protection than the pistol or the bowie knife. Fad, in¬ 
deed, would be their fate if it were not so. If it we e 
so, one half of this whole community would not use a 
weapon, and the other half would use it wrongfully and 
improperly. The spirit of virtue which God had im¬ 
planted in the woman’s heart, tells her as if by the 
flash of lightning what are the intentions towards her of 
a man, whether honorable or dishonorable, and site has 
but to use for one moment this g ft whjch God In h T s 
benevolence and bounty has given to tier for the pur¬ 
pose of silenc’ng and stifling, not in death but in shame, 
to the proposer, every offer that would imply the slight¬ 
est touch of contamination or of insult. It is found 
every where. It is a circle of glory which adorns the 
female brow, and sheds its blessed and happy light 
alike on hovel and on palace. It stands there as the 
protector of the wife, though the husband may be on 
distant seas, far away from home, with his p otccting 
arm. It is there ready to assist at a moment and to 
resist effectually the advance of every slimy reprobate 
who, under the guise of friendship or of fraud, walks 
into the house of purity for thq purpose of defiling one 
of its inmates. The very moment you bring the law of 
force for the purpose of p olecting female honor, that 
moment you sacrifice female honor. If it is to be pro¬ 
tected by the sword, the knife and the pistol, it is un¬ 
worthy of protection. Unless it be that God-ennobling 
nobility, in and of itself, and unless it exists of itself 
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nnd for itself, it is unworthy to be cherished or 
known. 

The history of the world has shown that to be true. 
Go back as far as you please, and trace history from 
the earliest dates down to the present time, examine all 
eras and all examples, and I say that it stands out on 
the pages of history, at all times and thioughout each 
one of its lustres, as the fixed and recorded truth, that 
wherever woman has been left alone to the vindication 
of her own virtue, and wherever man has kept the con¬ 
taminating hand of violence from her, for the purpose 
even of protecting her, she has risen in her purity, God- 
ennobled and self-vindicated. The great God of Hea¬ 
ven has laid his hand with consecration on the fair 
head of virtue, and when the virtuous woman ceases to 
be her own protector and her own guardian, by force 
of the power which God has given to her, she and her 
virtue both sink into the dust; and in its stead rises the 
crest of murder and violence, and of wrong, and of de¬ 
bauchery. The learned gentleman (Mr. Stanton) said 
that when the law does not or cannot give redress, 
it is left to natural right. It is not necessary to rebut 
this position, although we think it could be successfully. 
It certainly gives no right of vengeance. In 4th Book 
of Blackstone, page 6, the doctrine on which the de¬ 
fence seems to rest is utterly exploded by this com¬ 
mentator. 

The theory of law is not contradicted, that every man 
is presumed to consent to the laws of society which are 
made in behalf of society. The law punishes murder, 
but it is said it does not properly punish adultery, and, 
therefore, a man may say I am remitted to my original 
rights for punishing where the law does not inflict pun¬ 
ishment. This is manifestly an absurdity. Accordingto 
the first theory it is man’s duty to acquiesce in such laws 
as are positively made. There is a positive law of this 
•ommunity with regard to murder,and according to all 
rational theory the prisoner has assented, or is supposed 
to have assented to that enactment. He is prohibited 
from committing murder, and although the law might 
not have a specific punishment for adultery, he is not, 
therefore, privileged to supply such a defect. Although 
he may have a right to punish, he has no right to violate 
another provision; if he does, he becomes a wrong¬ 
doer, although he may have a right to redress a wrong. 
Yet he has no right to redress it by an infraction of the 
human compactyuto which he has entered. 

Having endeavored to answer the arguments of Mr. 
Stanton, the District Attorney proceeded to notice 
those of Mr. Brady. He understood him as contend¬ 
ing that the jury are the judges of the law as well 
as the facts. But the administration of the law is di¬ 
vided into three different compartments. The Judge 
has his functions, the jury have their functions, and 
the Executive his. Who wears the ghtdis jmticiul f 
If he (Mr. Ould) had read the law aright, it was for 
the Court to pass on all questions of law. It was for 
the jury to pass on all questions of fact, and the duty 
of the Executive, under the Constitution of the United 
States, to decide on the propriety of inflicting the 
punishment. These functions are separate and dis¬ 
tinct, and when one trenches on the other a usurpa¬ 
tion is committed. The Court has n*<t only to decide 
the question of law, but all the law which belongs to 
the case. It made no matter whether it be criminal or 
civil law ;the very moment it becomes a question of law, 
it becomes the Court to decide it. It becomes the jury 
to find the facts, and to apply the law as it is laid 
down by the Court. 

A question of justification, mal'ce or provocation, is 
a matter of law, and cooling time Is question of law; 
and in this connection he combatted the arguments of 
the defence, and quoted 3d Bennett's Missouri Reports, 
the Commonwealth agt. Moseler, and various other au¬ 
thorities, in support of his position. He also quoted 
authority which, he said, was recognized as controlling 
in this District, from 5th Cranch, in which was embodi¬ 
ed the remark of Judge Story : “ That it is the duty of 
the Court to instruct the jury as to the law, and the 
duty of the jury to follow the law thus laid down. The 
District-Attorney had stated what are the functions of 
the Court and jury. In addition, the Constitution of 
the United States has imposed on the President a cer¬ 
tain duty to perform, in connection with the adminis¬ 
tration of public justice, namely—the pardoning pow¬ 
er. This, by the true policy of he law, is given to the 
Chief Magistrate for the express purpose of keeping 
the Court within the functions, and the jury within 
theirs ; also with the view of preventing g. oss and ag¬ 


gravated injustice f:om being perpetrated on a party 
under a form of law.” As the circumstances of this 
case had been referred to by the defence, he would 
say, in reply, a pistol was found. 

His learned end distinguished friend (Mr. Brady) 
Inquired, To whom did it belong and who used it ? He 
(Mr. Ould) should not pretend to give the answer; he 
would let the witnesses speak. Mr. Van Wyck said he 
saw’ a pistol in the hand of Mr. Sickles. Mr. Read, the 
clearest witness, who ssatement seemed the most co¬ 
herent, said he saw a pistol in Mr. Sickles’ hand at the 
very spot; and further, that no pistol was in the hand 
of Mr. Key at that time. Not only had Mr. Key no 
pistol at that time, but he had none at any time. Not 
a solitary witness had stated any pretense of the fact. 
Mho then, had the pistol, and who fired it? To whom 
did it belong. It must have been the man who was 
seen to have a pistol, and not him who none at all. 
And in the same connection it was asked why not pro¬ 
duce witnesses to show that Mr. was not in the habit 
of going armed ? Was U incumbent on the United 
States to show that he was not in the habit of going 
armed when there was no pretense thvt he was aumed 
at all ? 

Mr. Brady.—You have not forgotten that we offered 
to show that Mr. Key said he was prepared for any 
emergency, at the same time placing his hand on the 
breast pocket of his coat. 

District-Attorney.—I am speaking of the testimony 
in the case. His Honor’s ruling was that that did not 
shed any light on the question, and was immaterial. 

Mr. Brady.—But I understand you now to say that 
there is no pretence that Mr. Key was armed. I pre¬ 
tend that he was armed. 

The District-Attorney explained that he spoke only 
of the testimony ; but if the gentleman wanted to give 
evidence to the jury to show’ who used that pistol, 
why did not the defence summon Mr. Butterworth? The 
defence complained that the prosecution did not pro¬ 
duce the friends of Mr. Key to give the negative proof 
that the deceased did not carry arms habitually ; but 
why did not the defence itself produce that friend of 
Mr. Sickles who witnessed the whole transaction, and 
who could say positively who it was that used the pis¬ 
tol in question ? The defence had referred to the case 
of Mingo, but that was a case of mutual combat. 

Mr. Brady—The question there arose as to whether 
malice should be proved, and Judge Curtis ruled that 
under all the circumstances of the case, the responsi¬ 
bility devolved on the prosecution to prove mulice. 
He contended that where the prosecution failed to give 
evidence as to the controversy between the parties at 
the moment of the homicide, the Jury should acquit. 

The District-Attorney replied that the plea in Mingo’s 
case was a plea of self defence, and that that was so 
sustained by the evidence that the Judge had the im¬ 
pression that it was a case of self defence ; but in this 
case the evidence was put upon the issue that Mr. Sickles 
intended to kill Mr. Key, and that he was justified in 
killing him. Counsel for the defence had argued that 
cooling time applied only to cases of mutual combat, 
the principle of cooling time did not apply. 

Mr. Brady—Cooling time as to the adultery. 

District Attorney—It seemed to be a concexsum in 
this case that there w’as an intention to kill. Now, he 
held that where there was an intention to kill, that is a 
proof of malice. Malice and the intent to kill were the 
same thing. If the defence claimed the exclamation of 
Mr. Sickles as proof that at the moment of the homicide 
there was no malice, he asked could he not refer to that 
other declaration, wherein thepri-oner followed up the 
first declaration by the question, “ Is the d—d villain 
dead ?” To his mind, that inevitably proved malice 

His learned friend (Mr. Brady) in one of his airy 
wheelings, had said that if Philip Barton Key could be 
put upon the stand, he would say so and so. I would to 
God, said the District* Attorney, that Philip Barton Key 
could be put upon the stand, perhaps much that is now 
dark, much that is now covered with gloom, much that 
is now not understood, could be made plain as if by the 
flashing of the sunbeam. Perhaps the gentleman (Mr. 
Brady) might be put in possession of facts of which he 
does not now dream, and which he does not now believe 
to exist. It might show a very different transaction 
from that which has been painted by the evidence. 

The only party who could array facts in his defence, 
or in his behalf, has been silenced In death, and the 
testimony which might have been adduced for the pur¬ 
pose of vindicating his character is unknown and un- 
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heard: therefore, bo far as he is concerned, it !b the 
same as if that testimony had never existed. He 
might have shown, perhaps, that although sinning him¬ 
self, he was sinned against ; that, instead of as has 
been charged in this case, his entering into the house 
of his bosom friend for the purpose of wronging him, 
malignantly and violently, in defiance of all the laws 
of God and man, and of the sacred obligations of 
friendship, he himself was seduced by the temptations 
repeated and continued until those higher moral bul¬ 
warks that should have supported his character gave 
way beneath repeated shocks. I say not whether it 
was so, or was not so ; the only party that could have 
had the opportunity of bringing that evidence here 
and vindicating his character is gone ; I say not what 
was. 

Mr. Brady.—The District Attorney will recollect that 
we offered to prove his own declaration, that this was a 
mere child, and that he stood in parental relations to 
her. 

The District Attorney made no reply, and pursued 
that point no further. There was but one other posi¬ 
tion to which be would allude, and that was the connec¬ 
tion of thts question with insanity. The matter of in¬ 
sanity had been frequently under the consideration of 
this Court, and he would therefore simply refer to some 
doctrines which, with great solemnity and authority 
had been given at other times, bearing on the question 
now under discussion, lie would refer particularly to 
the opinion rendered by the twelve Judges in England 
in the McNaughton case, in response to certain queries 
propounded by the House of Lords. That decision. a9 
rendered by Chief Justice Tindall, appeared to him a 
model, not only of eloquence, but of judicial learning. 
Counsel read some of the queries and responses, com¬ 
menting upon them a9 he proceeded, and referred to 
other authorities bearing on the same point, among 
them to Chief Justice llornbiower’s ruling in Spencers 
case, quoted in Wharton’s Criminal Law, 7, 12. 

His Honor himself had decided that It was not neces¬ 
sary for the United States to prove the sanity of the 
accused. This plea of insanity was in the nature of a 
special defence. Nay, in the nature of a plea of con¬ 
fession and avoidance. It was necessary for such n 
plea to be proved to the satisfaction of the jury. If a 
suit were brought against a married woman on a bond, 
and if she pleads that she is a married woman, unless 
she succeeds in satisfying the jury of the truth of that 
plea, issues of law and fact are both found against her. 

Mr. Brady —How would it be if the general issue 
was on record ? 

The District Attorney—The question cannot arise ex¬ 
cept on a plea of confession and avoidance, and that 
admits the phuntifTs case ; so a plea of insanity admits 
the charge. 

Mr. Carlisle—The confession stands without the 
avoidance. 

The District Attorney—Certainly. He would not put 
to his Honor the argument as to the facility with which 
insanity may be sin^ilated or feigned, and how wrong it 
would be to let the party accused thus escape the just 
punishment which his crimes should bring down on his 
guilty head. 

The prisoner having been brought into Court, from 
which he had been temporarily absent, Judge Crawford 
proceeded to address the jury. He said : 

Gentlemen of the Jury : The Court is asked to give 
to the jury certain instruct ions,* whether on the part of 
the United States or on the part, of the defence. The 
first instruction asked for by the United States embo¬ 
dies the law of this case on the particular branch of it 
to which it relates, and is granted with some explana¬ 
tory remarks as to insanity, with a reference to which 
the prayer closes. A great English Judge has said on 
the trial of Oxford, who shot at the Queen of England, 
vol. 9 Carrington and Paine’s Reports, p. 588, “ That 
if the prisoner was laboring under some controlling 
disease which was. in truth, the acting power with¬ 
in him which he could not resist, then he will 
not be responsible.” And again: “ The ques¬ 

tion is whether he was laboring under that species 
of insanity which satisfies you that he was quite 
unaware of the nature, character and consequences of 
the act he was committing, or in other words, whether 
he was under the influence of a diseased mind and was 
really unconscious at the time he was committing the 


* See pages 87 and 8$ for the instructions prayed for. 
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act that that was a crime. A man is not to be excused 
from responsibility if he has capacity and reason suf¬ 
ficient to enable him to distinguish between right and 
wrong as to the particular act he is doing, a know¬ 
ledge and consciousness that the act he is doing is 
wrong and criminal and will subject him to punish¬ 
ment. In order to be responsible, he must have suf¬ 
ficient power of memory to recollect the relation in 
which he stands to others, and in which others stand to 
him; that the act he is doing is contrary to the plain 
dictates of justice and right, injurious to others, 
and a violation of the dictates of duty. On the con¬ 
trary. although he may be laboring under a partial in¬ 
sanity, if he s-till understands the nature and character 
of his act and its consequences ; if he has a knowledge 
that it is wrong arid criminal, and a mental power 
sufficient to apply that knowledge to his own case, 
and to know' that if he dm* the act, he will do wrong 
and receive punishment, such partial insanity is not 
sufficient to exempt him from responsibility for crimi¬ 
nal acts. Vol. 7, Metcalfe’s reports, pages 500, 501 and 
508. The second and third instructions asked for by 
the United States are granted. The fourth instruction 
asked for by the United States is answered by prayer 
eleven of the defence. The fifth instruction asked for 
by the United States, the Court thinks, is the law and 
grauts the instruction. 

Now we come to those asked on the part of the de¬ 
fence, the first of w hich is in these words—(See p. 87). 

There is, gentlemen, a legal presumption of malice : n 
every deliberate killing, and the burden of repelling it 
is «»n the slayer, unless evidence of alleviation, mitiga¬ 
tion, excuse or justification, arise out of the evidence 
adduced against him. The alleviation, mitigation, ex¬ 
cuse or justification must, be such as the liter prescribes, 
and within the limits already laid down in the instruc¬ 
tions given to you. 

In regard to the second instruction asked for by the 
defence, l would say:—The answer to the first prayer 
will be taken in connection with his response to prayer 
number two; “If upon any course of reasoning con¬ 
sistent with all the evidence,” and the law as laid down 
by you to the Court, and the rules by which it is ascer¬ 
tained what is legal provocation, what is justification or 
excuse, you should come to the conclusion that there 
was such justification or excuse, or that the homicide 
was manslaughter, then the presumption of malice 
which every killing of a human being involves, is met. 
You will recollect that manslaughter is the killing of a 
man without malice. 

The third prayer on the part of the defence is an¬ 
swered in the same manner as prayer number two. 

The fourth prayer the Court declines to grant; man¬ 
slaughter may exist, and most frequently does where the 
slayer intended tc d.-stroy life, but under circumstances 
winch reduce the defence. 

The fifth prayer cannot be granted, as to thejury be¬ 
longs the decision of matters of fact, and to the Court 
the decision of matters of law, which it is the duty of 
tiie Jury to receive from the Court ; and from the evi¬ 
dence and the law applied to the facts, it is the province 
and legal right of the Jury to return a guilty or not 
guilty of murder or manslaughter. 

In regard to the sixth instruction for the defense, I 
would remark : 

If this prayer refers to actual (existing at the mo¬ 
ment) adulterous intercourse with the wife of the pris¬ 
oner, the slaying of the deceased would be manslaugh¬ 
ter, and by existing adultery, I do not mean that the 
prisoner stood by and witnessed the fact of adultery 
progressing, for it is easy to suppose the actual fact to 
be established simultaneously with the killing by other 
evidence, in perfect consistence with the law ; if, for 
instance, the husbti d saw the adulterer leave the bed 
of the wife, or shot him while trying to escape from his 
chamber. If, however, a day or half a day intervene 
between the conviction of the husband of the guilt of 
his wife and the deceased, and after the lapse of such 
time the husband take the life of the deceased, the law 
considers that it was done deliberately, and declares 
that it. is murder (Jarboe’s case). The seventh and 
eighth instructions can be answered together. They 
are granted. 

In reply to the ninth instruction the court responds 
thus ; “ It is for thejury to say what was the state of 
Mr. Sickles’s mind as the capacity to decide upon the 
criminality of the homicide, receiving the law as given 
to them in relation to the degree gf insanity, whether 
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it will, or will not, excuse, they$(tbe Jury) finding tlie 
fact of the existence or non-existence of such degree 
of insanity.” The gist of this prayer is “ what was 
the condition of the parties respectively as to being 
armed or not at the same moment.” So much of the 
instructions as I have now read, 1 grant without quali¬ 
fication. 

The tenth prayer reads thus: “The law does not 
require that the insanity, which absolves from crime 
should exist for any definite period, but only that it 
exist at the moment when the act occurred, with 
which the accused stands charged*” 

That instruction is granted. The time when the in¬ 
sanity is to operate is the moment, when the crime 
charged upon the party was committed, if committed at 
all. The eleventh and last instruction asked reads this 
way: 

“ If the jury have any doubt as to the case either in 
reference to the homicide c* the question of sanity, Mr. 
Sickles should be acquitted.” 

This instruction, as 1 mentioned in referring to 
prayer four of the United States, will be answered In 
conjunction with it 

It does not appear to be questioned that if a doubt 
is entertaiued by the Jury the prisoner is to have the 
benefit of it. As to the sanity or insanity of the pri¬ 
soner at the moment of committing the act charged, it 
is argued by thp United States that every man being 
presumed to be sane, the presumption must be overcome 
by evidence satisfactory to the Jury, that he was in¬ 
sane when the deed was done. 

This is not the find time this inquiry has engaged my 
attention. The point was made and decided at the 
June Term, 1S53. In the case of the United States 
versus Devlins, when the Court gave the following 
opinion, which l read from my notes of the trial. This 
p -ayer is based on the idea that the jury must be satisfi¬ 
ed, beyond all reasonable doubt, of the insanity of the 
party for whom the defence is set up. Precisely as the 
United States are'bound to prove'the guilt of a de¬ 
fendant to warrant a conviction. 1 am well aware, 
and it has appeared on this argument, that it has beeu 
held by a Court of high rank and reputation, that there 
must be a preponderance of evidence in favor of the 
defence of insanity to overcome the presumption of 
law that every killing is murder; and that the same 
Court has said that if there is an equilibrium, includ¬ 
ing, 1 suppose, the presumption mentioned of evidence, 
the presumption of the defendant’s innocence, makes 
the preponderance in his favor. 

Whether a man is insane or not is a manner of fact; 
what degree of insanity will relieve him from responsi¬ 
bility is h matter of law, the Jury finding the fact of 
the degree too. Under the instruction of the Court, 
murder can be committed only by ajhicue man. Every¬ 
body is presumed to be sane who is charged with a 
crime, but wiien evidence is adduced that a prisoner is 
insane, and conflicting testimony make* a question for 
tbc Jury, they are to decide it like every other matter 
of fact, and if they should say or conclude that there 
is uncertainty, that they cannot determine whether the 
defendant was or is not so insane as to protect him, 
how can they render a verdict, that a sane man perpe¬ 
trated the crime and that no other can ? 

Nor is this plain view of the question unsupported by 
authority. In the case of the Queen agt. Ley, in 1840, 
Lewins C.C. p. 2‘W on a preliminary trial to ascertain 
whether a defendant was sufficiently sane to go before 
a petit„ury on an indictment, Ilullock, B., said to the 


jury : “ If there be a doubt as to the prisoner’s aariity. 
and the surgeon says it is doubtful, you cannot say he 
is in a fit state to be put on trial.” This opinion was 
approved in the People vs. Freemen, voL 4 Demo’s 
Report, p. 9. This is a strong case, for the witness did 
not say the prisoner was insane, but only that it was 
doubtful whether it was so or not. The liumane, and, I 
will add, just doctrine, that a reasonable doubt should 
avail a prisoner, belongs to a defence of insanity, as 
mucji, in my opinion, as to any other matt r of fact. 
I believe, gentlemen, that that answers all the questions. 

As the Judge ended, Mr. Brady stepped from his 
position near the dock and whispered a word in Mr. 
Chilton’s ear. 

Mr. Chilton rose and said : If it please the Court, I 
rise to renew the proposition which we made on l i iday 
last, to submit this case to the Jury without further 
discussion. 

The District-Attorney, half-rising from his seat, said : 
“ We accept, it.” 

Mr. Chilton.—I was going on to remark that I had 
the happiness to believe, from what was said on that 
occasion, that this proposition would be acceded to. I 
merely wish to state to the Court that I make it with 
the concurrence of all the counsel for the defense, and, 
of course, with the entire approbation of the prisoner, 
and while with some of your Honor’s rulings we may 
not be entirely satisfied, yet we most respectfullysulm.it 
we think that if is due to every one connected with this 
trial, more especially to the Jury, to commit this case 
now to their hands, that they may be relieved as early 
as possible from ihe very onerous duty that has been im¬ 
posed upon them. 

The District Attorney—On the part of the prosecution 
w*e concur entirely iu the proposition just made, and on 
the instructions given by your Honor we submit the case 
now to the consideration of the Jury. 

Mr. Brady—With the effect of your Ilonor’s ruling, I 
am entirely satisfied. 

District Attorney—No discussion if you please. 

Mr. Brady (looking pleasantly at the Jury)—I would 
not inflict such a punishment on the Jury. 

Judge—Mr. Marshal, give the indictment to the 
Jury. 

The indictment was hand to Mr. Reason Arnold, and 
the Jury retired to their consultation room. 

After a most anxious suspense of 70 minutes the 
door is opened. The Deputy Marshal calls out to 
make room for the Jury. In they come, one by one, 
and proceed to take their seats in the box. 

Clerk—Daniel E. Sickles, stand up and look to the 
Jury. 

Mr. Sickles stood up. 

Clerk—How say you, gentlemen, have you agreed to 
your verdict ? 

Mr. Arnold—We have. 

Clerk—How say you, do you find the prisoner at the 
bar guilty or not guilty ? 

Mr. Arnold—NOT GUILTY. 

Clerk to the Jury.—Your recorsns, gentlemen, that 
you find Daniel EJ Sickles “ Not Guilty.” 

The Jury nodded affirmatively. 

Clerk.—And so say you all. 

Another affirmative nod from the Jury. 

Mr. 8tanton.—I now move that Mr. Sickles be dis¬ 
charged from custody. 

Judge Crawford.—The Court so orders, and Mr. 
Sickles amid the cheers of the audience was taken out 
of the dock by Captain Wiley and Mr. Brega. 
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